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**■ 

A In the District Court of the United States for the 

District of Columbia 

No. 59008 in Equity 

, I 

Robert C. Baldwin, Receiver, Commercial National Bank of 
Washington, D. C. a Corporation, plaintiff ] 

i 

vs. ! 

Inland Waterways Corporation, a Corporation; United States 
Shipping Board Merchant Fleet Corporation, a Corporation; 
George H. Dern, Secretary of War; Arthur L. Flint, General 
Purchasing Officer and Chief of Washington Office, The 
Panama Canal ; Homer S. Cummings, Attorney General of the 
United States, Successor in Interest to Alien Property Cus¬ 
todian of the United States; Creed Fulton Cox, Chief of Bu¬ 
reau of Insular Affairs, War Department; C. F Brown, 
Disbursing Agent, Philippine Revenue, Bureau of Insular 
Affairs, War Department; Henry Morgenthau, Jr., dependants 

United States of America, j 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 

for the District of Columbia, at the City of Washington^ in said 

District, at the times hereinafter mentioned, the following papers 

were filed and proceedings had in the above-entitled causej, to wit: 

1 Amended bill of complaint 

Filed June 4, 1936 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 

Equity No. 59,008 j 

Robert C. Baldwin, Receiver, Commercial National Bank of 
Washington, D. C. a Corporation, plaintiff 

vs. 

i 

Inland Waterways Corporation, a Corporation; United States 
Shipping Board Merchant Fleet Corporation, a Corporation; 
George H. Dern, Secretary of War; Arthur L. Flint, General 
Purchasing Officer and Chief of Washington Office, The 
Panama Canal ; Homer S. Cummings, Attorney General of the 
United States, Successor in Interest to Alien Property Cus¬ 
todian of the United States; Creed Fulton Cox, Chief of Bu¬ 
reau of Insular Affairs, War Department; C. F. Brown, 
Disbursing Agent, Philippine Revenue, Bureau of Insular 
Affairs, War Department; Henry Morgenthau, Jr., Washington, 
D. C., defendants 






;2 INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC’R. 

The Amended Bill of Complaint of the plaintiff filed, with leave 
of Court first had and obtained, represents to this Honorable Court 
-as follows: 

1. The plaintiff is a citizen of the United States and a resident of 
the District of Columbia, and brings this suit as the duly appointed 
■and qualified receiver of the Commercial National Bank of Wash¬ 
ington, D. C., a national banking association organized under the 
laws of the United States, formerly having its place of business and 
■conducting its operations in the District of Columbia, and as more 
fully hereinafter shown. 

2. " The defendant, Inland Waterways Corporation, is a corpora¬ 

tion organized and existing under the Act of Congress of 

2 June 3, 1924 (43 Stat. p. 360), and acts amendatory thereof, 
and located and having its place of business in the District 

of Columbia, and is sued as hereinafter shown. 

3. The defendant, United States Shipping Board Merchant Fleet 
Corporation, is a corporation organized and existing under the laws 
of the District of Columbia and located and doing business therein, 
and is sued as hereinafter shown. 

4. The defendant, George H. Dern, is a citizen of the United States 
and resident of the District of Columbia. Said defendant is Secre¬ 
tary of War of the United States and is sued as such in his official 
•capacity incident to the performance of his duties with reference to 
the Canal Zone Territory on the Isthmus of Panama, and also inci¬ 
dent to the performance of his duties on behalf of the Government 
of the Philippine Islands, all as more fully hereinafter set forth. 

5. The defendant, Arthur L. Flint, is a citizen of the United States 
and resident of the District of Columbia, and is sued in his official 
-capacity as General Purchasing Officer and Chief of Washington 
Office, the Panama Canal, and as more fullv hereinafter shown. 

6. The defendant, Creed Fulton Cox, is a citizen of the United 
States and resident of the District of Columbia, and is sued as Chief 
of the Bureau of Insular Affairs, War Department, and as more fully 
hereinafter shown. 

7. The defendant, C. F. Brown, is a citizen of the United States 
and a resident of the District of Columbia, and is sued as Disbursing 
Agent, Philippine Revenue, Bureau of Insular Affairs, War Depart¬ 
ment, and as more fully hereinafter shown. 

8. The defendant, Homer S. Cummings, is a citizen of the United 
States and resident of the District of Columbia, and is Attorney 
General of the United States, and is sued in his official capacity as 

Attorney General as successor in interest to the Alien 

3 Property Custodian of the United States, as more fully here¬ 
inafter shown. 

8. (a) The defendant, Henry Morgenthau, Jr., is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is sued as the custodian of certain funds claimed by plaintiff as 
assets of the Commercial National Bank of Washington, representing 
the proceeds of certain bonds and certain other moneys paid under 
mistake of law to George H. Dern and Creed Fulton Cox and trans¬ 
mitted by them to The Chase National Bank of the City of New 
York and thereafter transmitted by said Chase National Bank to 
said defendant, Henry Morgenthau, Jr. 
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8. (b) The defendants, and each of them, are sued in both their 
individual and official capacities. 

9. The Commercial National Bank of Washington, D. C., on, to wit, 

February 27, 1933, closed its doors and suspended its Operations, 
and was found and determined to be insolvent by the Comptroller 
of the Currency of the United States, and thereafter, on| February 
28, 1933, plaintiff, Robert C. Baldwin, was appointed receiver and 
qualified as such and since such appointment and qualification has 
been, and now is, the receiver of said bank and is now acting in such 
capacity. j -a 

10. The plaintiff avers that on, to wit, the 18th day of ^Tuly 1930, 
defendant Inland Waterways Corporation opened a savings deposit 
account in said Commercial National Bank and from time to time 
thereafter defendant deposited various sums of money therein, and j 
at suspension and closing of said bank the credit balance on deposit I 
in said savings account, together with accrued interest compounded 1 
monthly to the date of said suspension, amounted to the sum of, to / 
wit, $271,113.05. Plaintiff further avers that on, to wit, thte 5th day 

of March 1931, the Inland Waterways Corporation opened a j j* 

4 checking account in said Commercial National Bank, and 
from time to time thereafter deposited various sums [of money 

therein, and at suspension and closing of said bank the credit balance 
on deposit in said checking account, together with accrued interest 
compounded monthly to date of said suspension, amounted to the sum 
of, to wit, $211,543.52. 

That on divers dates after the opening of the aforesaid deposit 
accounts, and during the existence of said accounts, said Coimmercial 
National Bank unlawfully and illegally pledged with an^l to said 
Inland Waterways Corporation, as security for the repayment of the 
indebtedness of the bank created by the deposit of said funds in said 
accounts, certain of the assets of said bank consisting of various and 
sundry bonds of the par value of, to wit, the sum of $500,000, a more 
detailed description and list of which is hereinafter set j forth in 
Exhibit A hereto attached and made a part hereof by this reference. * 

Plaintiff avers that there was no authority or capacity in spd Com¬ 
mercial National Bank to pledge said assets as aforesaid as security 
for the debts created incident to said deposits of said Inland Water¬ 
ways Corporation, and that said bonds thereupon became a trust, and 
were so held as such by defendant Inland Waterways Corporation, 
for the benefit of said bank, its depositors, creditors, and stockholders. 

Plaintiff further avers that after the suspension of said bank and on, 
to wit, April 20, 1933, plaintiff acting under mistake of law, illegally 
redeemed from said Inland Waterways Corporation a portion of the 
aforesaid assets so pledged, consisting of, to wit, United States 4*4 
Liberty Loan Bonds of October 15,1933-38, of a par value of y to wit, 
the sum of $245,000, by the erroneous and unlawful payment to said 
Inland Waterways Corporation of, to wit, the sum of $245,000.00. 
Plaintiff therefore avers that said illegal payment constituted a 

5 trust fund for the benefit of the depositors and creditors and 
stockholders of said bank and as such is recoverable tyy plain¬ 
tiff from said Inland Waterways Corporation, together with interest 
on said sum of $245,000 at the legal rate from April 20,1933 (the date 
of such illegal payment) to the date of recovery of said sum by 
plaintiff, subject to adjustment and deductions for the dividends here¬ 
inafter indicated. 
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That on, to wit, April 20, 1933, said Inland Waterways Corpora¬ 
tion sold the residue of said collateral theretofore illegally pledged 
as aforesaid, for the sum of, to wit, $261,215.63. Plaintiff avers that 
the action of said Inland Waterways Corporation in selling said 
remaining collateral as aforesaid, for said sum of, to wit, $261,215.63, 
was illegal, and without authority of law, and that the proceeds of 
said sale became charged with, and constituted, a trust for the benefit 
of the depositors ana creditors and stockholders of said bank and 
as such is recoverable by plaintiff from said Inland Waterways Cor¬ 
poration, together with interest on said sum of $261,215.63 at the 
legal rate, from, to wit, April 20, 1933 (the date of said illegal sale) 
to the date of recovery of said sum by plaintiff, subject to adjustment 
and deductions for the dividends hereinafter next indicated. 

Plaintiff further avers that on, to wit, September 26, 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on, to wit, November 13, 1933, a sec¬ 
ond dividend of 30% upon the outstanding claims against said Com¬ 
mercial National Bank, were paid to the depositors and creditors of 
said bank who had duly established their claims against said bank as 
general creditors, and accordingly plaintiff concedes that the trust 
fund hereinbefore set forth as recoverable by plaintiff from said 
Inland Waterways Corporation is properly subject to adjust- 
6 ment and deduction in the sums representing the aforesaid 
dividends of 20% and 30% respectively, paid to the general 
creditors of said Commercial National Bank, plus a further deduction 
and adjustment in the sum of, to wit, $21,804.16 refunded and returned 
by said Inland Water wavs Corporation to plaintiff on, to wit, April 
25, 1933. 

r 11. The plaintiff avers that on, to wit, the 18th day of August, 
1917, the United States Shipping Board Emergency Fleet Corpora¬ 
tion, the name and title under which the defendant United States 
Shipping Board Merchant Fleet Corporation was formerly known, 
opened a deposit account in said Commercial National Bank and 
from time to time thereafter the defendant deposited various sums 
of money therein, and at suspension said account was carried under 
the caption “United States Shipping Board Merchant Fleet Corpora¬ 
tion, Agent Deposit Account”, and the credit balance on deposit in 
said account at the suspension and closing of said bank amounted 
to the sum of, to wit, $264,302.16. Plaintiff further avers that, on 
to wit, the 14th day of January, 1926, the defendant, under its 
former name of United States Shipping Board Emergency Fleet 
Corporation, opened another deposit account in said bank, and from 
time to time thereafter deposited various sums of money therein, and 
at the suspension and closing of said bank the credit balance on 
deposit in said account, which was carried under the caption “United 
States Shipping Board Merchant Fleet Corporation, Agent Good 
Faith Deposit Account”, amounted to the sum of, to wit, $144,995.12. 
A copy of the deposit contract is attached hereto, marked Exhibit 
B-l, and made a part hereof by this reference. 

That thereafter the name of defendant was altered from “United 
States Shipping Board Emergency Fleet Corporation” to “United 



INLAND WATERWAYS CORP. YS. CARY A. HARDEE, RECTI. 


States Shipping Board Merchant Fleet Corporation.” That during 
the existence of said accounts said Commercial National Bank 
7 unlawfully and illegally pledged with and to said United 
States Shipping Board Merchant Fleet Corporation, or its 
predecessor in name, as security for the repayment of the indebted¬ 
ness of the bank created by the deposit of said funds in said accounts, 
certain of the assets of said bank consisting of various and sundry 
bonds of the par value of the sum of, to wdt, $400,000, a more 
detailed description and list of which is hereafter set forth, marked 
Exhibit B-2, attached hereto and made a part hereof} by this 
reference. 

Plaintiff avers that there was no authority or capacity in said 


ercial [National Bank to pledge"said assets as aforesaid as 


security for the debts created incident tosaic 


essor m name, and that 



ercnanr meet uorpomIbn7 or its predecessor in name] for the 
benefit of said bank, its depositor's, creditors and stockholders. 

Plaintiff further avers that after the suspension of said bank and 
on, to wit, April 13, 1933, and April 18, 1933, respectively, plaintiff 
acting under a mistake of law A illeg ally.! jpedeenied from said United 
States Snipping Board Merchant Fleet Corporation a portibn of the 


aforesaid assets so pie 


United States Treasury .3%% Bonds due -Maxell lo r .1943^.which were, 
redeemed bv the rece iver a s aforesaid on, to wit, April 13,1933, 

flnrT fn Wif fcTTflT OTYY'r^Vr “va In a TTnnrtL Liberty Loan 4-14% Bftnds 


arid fb w'if, $2DO.OOO par value Fourt 


October lo, .^ere .-redeemed..as. afores aid, on, to wit, 

April 18, 1933, by th e erroneous and unl awfu 1 payment t d^sa id 
TlmtedHStates Shipp ing BoarcTTlerchant Fleet Corporation] of .the 
tofaTsum o L to \vit S28L69o~31^.Blam.ti£ therefore avers that 
8 said iH egal total payments 
con sli ^ 

and credito rs ajid stockh olders QtJSaLdJaank and, as. such are reco 
erable by plaintliLlro m said United State s Shipping B oard tyf erchant 
Fle e t Corporation , together~with Tnterest on said sums so jlilegally 
paicf~from the date of such payment to the date of recovery of said 
sums by plaintiff, subject to adjustment and deductions] for the 
dividends hereinafter indicated. 

Plaintiff avers that on, to wit, April 17, 1933 said U nited States 
Shjpjpij^Fleet Corporation sold"^ 
collateral theretofore illegally pledged as aforesaid, for the sum of, 
u . wTt: sl2.y.O-20.f;o: Pral ntfff further avers tTi'aFsaid defendant’ 
United-States ShippingTlBoiaxdrAIercFShtTTTeet .CQxp.oj^T ion. ill e¬ 
g ally col_Le iit_e^and_reia,med_the,proceeds representing the incomein 
the form of interest coupons affixed to said pledged securities in the 
sum of, to wit v .$5^1aA9~- Plaintiff avers that the action of said 
United States Shipping Board Merchant Fleet Corporation in selling 


said remaining collateral as aforesaidior the sum o 


that t 


charged with, a 




race 




mi 



ors an 


isrecoprame^^ Shipping 

Board Merchant Fleet Corporation, together with interest from, to 
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wit, April 17, 1933 (the date of said illegal sale), to the date of the 
recovery of said sum, with interest, by plaintiff, subject to adjust¬ 
ment and deductions for the dividends hereinafter indicated. 

Plaintiff avers that the action of said United States Shipping 
Board Merchant Fleet Corporation in collecting and retaining the 
income in the form of interest coupons on said pledged securities 
was illegal and without authority of law, and that such 

9 income so collected became charged with, and constituted, a 
trust for the benefit of the depositors and creditors and stock¬ 
holders of said bankj and as such is recoverable by plaintiff from 
said United States Shipping Board Merchant Fleet Corporation, 
together with interest on said sum of, to wit, $5,515.49, from the 
date of such collections to the date of recovery of said sum by plain¬ 
tiff, subject to adjustment and deductions for the dividends herein¬ 
after indicated. 

Plaintiff further avers that on, to wit, September 26, 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on, to wit, November 13. 1933, a 
second dividend of 30% upon the outstanding claims against said 
Commercial National Bank, were paid to depositors and creditors 
of said bank who had duly established their claims against said 
bank as general creditors and accordingly plaintiff concedes that the 
trust funds hereinbefore set forth as recoverable by plaintiff from 
said United States Shipping Board Merchant Fleet Corporation are 
properly subject to adjustment and deductions in the sums repre¬ 
senting the aforesaid dividends of 20% and 30%, respectively, paid 
to the general creditors of the said Commercial National Bank, plus 
a further deduction and adjustment in the sum of, to wit, $4,270.17, 
refunded and returned by said United States Shipping Board Mer¬ 
chant Fleet Corporation to plaintiff on, to wit, April 27, 1933. 

< 12. The plaintiff avers that on, to wit, the 1st day of May, 1911, 
the Secretary of War opened a deposit account in said Commercial 
National Bank, which account was carried under the caption of 
J “Government of Canal Zone”, in accordance with a certain contract 
entered into by the then Secretary of War and the Commercial 
National Bank, a copy of which is hereto annexed, marked Exhibit 
C-l and made a part hereof by this reference, and from time to time 
thereafter said Secretary of War deposited various sums of 

10 money therein, and at suspension and closing of said bank 
the credit balance on deposit in said savings account amounted 

to the sum of, to wit, $711,622.92. 

Plaintiff further avers that on divers dates after the opening of 
the aforesaid deposit account, and during the existence of said 
account, said Commercial National Bank unlawfully and illegally 
pledged with and to the then Secretary of War, by the delivery to his 
subordinate officer, the then General Purchasing Officer and Chief 
of the Washington Office, The Panama Canal, as security for the 
repayment of the indebtedness of the bank created by the deposit of 
said funds in said account, certain of the assets of said bank, con¬ 
sisting of various and sundry bonds of the aggregate par value of, to 
wit, $791,000, a more detailed description ana list of which is herein¬ 
after set forth, marked Exhibit C-2, attached hereto and made a 
part hereof by this reference. 
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Plaintiff avers that there was no authority or capacity in said Com¬ 
mercial National Bank to pledge said assets as aforesaid ps security 
for the debt created incident to said deposits of said Secretary of 
War, and that said bonds thereupon became a trust and w^re so held . 
as such by the Secretary of War and his subordinate pfficer, the 
General Purchasing Officer and Chief of the Washington Office, the 
Panama Canal, for the benefit of said bank, its depositors! creditors, 
and stockholders. 

Plaintiff further avers that after the suspension of said 1 Bank and 
on, to wit, June 16, 1933, the Secretary of War directed Arthur L. 
Flint, General Purchasing Officer and Chief of Washington Office, 
The Panama Canal, to take over said bonds, as is evidenced! by a copy 
of a certain letter dated June 16, 1933, which is attached hereto, 
marked Exhibit C-3 and made a part hereof by this refer- 

11 ence. Plaintiff further avers that, acting under mistake of 
law, he acceded to the taking over of said bonds, j Plaintiff 

avers that said bonds became a trust, and were held as silch by the 
defendant, the Secretary of War, and the General Purchasing Officer 
and Chief of the Washington Office, The Panama Canajl, for the 
benefit of said bank, its depositors, creditors, and stockhold¬ 
ers, an d jffaintiff claims t he return oisaid bo nds, or in the alterna- 
tjv^jr sold tW pr oceeds d eri ved from such sale, toge ther with.Jn- 
ter est up on the p roceeds at the legal rate from fhp. 
of said bonds to the date of recovery of said sum by plaintiff, an3 
together with all income accrued upon said bonds and collected and 
retained by said defendants from and after, to wit, February 28, 
1933, with interest at the legal rate on said income so collected to the 
date of recovery by plaintiff, subject to adjustment and deductions for 
the dividends hereinafter next indicated. 

Plaintiff further avers that on, to wit, September 26, 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on, to wit, November 13, 1933, a 
second dividend of 30% upon the outstanding claims against said 
Commercial National Bank, were paid to the depositors and' creditors 
of said bank who had duly established their claims against said bank 
as general creditors and accordingly plaintiff concedes that the trust 
funds hereinbefore set forth as recoverable b}’ plaintiffs from said 
Secretary of War, and said General Purchasing Officer apd Chief 
of the Washington Office, The Panama Canal, on behalf of the Gov¬ 
ernment of the Canal Zone, are properly subject to adjustment and 
deduction in the sums representing the aforesaid dividend^ of 20% 
and 30%, respectively, paid to the general creditors of said Com¬ 
mercial National Bank. 

13. The plaintiff avers that on, to wit, the 25th day of October, 
1921, one Thomas W. Miller, Alien Property Custodial of the 
United States, opened a deposit account in said Commercial 

12 National Bank, and thereafter the title of said deposit account 
was changed to correspond to the change in personnel of the 

officers holding office as Alien Property Custodian of the United 
States, and from time to time thereafter various sums of money were 
deposited in said account, and at suspension and the closing of said 
bank the credit balance on deposit in said account, which then stood 
in the name of “Howard Sutherland, Alien Property Custodian, 
Special Account #2”, amounted to the sum of, to wit, $162,298.93. 
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Plaintiff avers that on divers dates after the opening of the afore¬ 
said deposit account and during the existence of said account, said 
Commercial National Bank unlawfully and illegally pledged with and 
to the Alien Property Custodian of the United States then holding of¬ 
fice, as security for the repayment of the indebtedness of the bank 
created by the deposit of funds in said account, certain of the assets 
of said bank, consisting of various and sundry bonds of the par value 
of, to wit, $407,000, a more detailed description and list of which is 
hereinafter set forth in Exhibit D-l, hereto attached and made a part 
hereof by this reference. 

Plaintiff avers that there was no authority or capacity in said 
Commercial National Bank to pledge said assets as aforesaid as 
security for the debts created incident to said deposits of the Alien 
Property Custodian, that said bonds thereupon became a trust, and 
were so held by the Alien Property Custodian for the benefit of said 
bank, its depositors, creditors and stockholders. Plaintiff avers that 
from time to time subsequent to the suspension of the bank, a por¬ 
tion of said collateral was sold by the Alien Property Custodian of 
the United States, as is shown in a schedule attached hereto and 
marked Exhibit D-2, and made a part hereof by this reference, 

13 the total proceeds derived from said sales, including interest 
coupons collected, amounting to the sum of, to wit, $169,037.69, 

and said proceeds were applied by the Alien Property Custodian 
toward the payment of the credit balance on deposit in said Account 
of the Alien Property Custodian at the suspension of the Commercial 
National Bank, in the sum of, to wit, $162,298.93, and the unsold 
portion of said collateral was thereupon returned by said Alien Prop¬ 
erty Custodian to plaintiff as receiver of said bank, together with 
excess cash proceeds derived from the sale of said securities in the 
sum of, to wit, $6,738.76. 

Plaintiff avers that the action of said Alien Property Custodian 
in selling said collateral as aforesaid was illegal, without authority of 
law, and that the proceeds of said sale became charged with, and con¬ 
stituted a trust for the benefit of the depositors and creditors and 
stockholders of said bank, and as such are recoverable by plaintiff 
from the defendant herein, Homer S. Cummings, Attorney General 
of the United States, as Successor in interest to the Alien Property 
Custodian of the United States, under and through an Executive 
Order of the President of the United States dated, to wit, May 1, 
1934, numbered 6694, which order became effective on, to wit, July 1, 
1934, together with interest on said sum of, to wit, $162,298.93, at the 
legal rate from the date of the sale of said collateral as aforesaid to 
the date of the recovery of said sums by plaintiff, subject to adjust¬ 
ment and deductions for the dividends hereinafter next indicated. 

Plaintiff avers further that on, to wit, September 26, 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on, to wit, November 13, 1933, a 
second dividend of 30% upon the outstanding claims against 

14 said Commercial National Bank, were paid to the depositors 
and creditors of said bank who had duly established their 

claims against said bank as general creditors, and accordingly plain¬ 
tiff concedes that the trust fund hereinbefore set forth as recoverable 
by plaintiff from said Homer S. Cummings, Attorney General of the 
United States, as Successor in interest to the Alien Property Custo¬ 
dian of the United States, is properly subject to adjustment and 
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deduction in tlie sums representing the aforesaid dividends of 20% 
and 30%, respectively, paid to the general creditors of; said Com¬ 
mercial National Bank. j 

14. The plaintiff avers that on, to wit, January 4, 1923, the then 
Secretary of War, purporting to act under authority of Section 625 
of the Revised Administrative Code of 1917 of the Philippine Islands, 
designated the Commercial National Bank as a depositary bank in 
the United States for funds of the Government of the Philippine 
Islands, and approved, as Secretary of War, a bond given by said 
Commercial National Bank to the Government of the Philippine 
Islands providing for and covering the deposit of funds by the Gov¬ 
ernment of the Philippine Islands in said Commercial National Bank, 
a copy of said bond being annexed hereto, marked Exhibit E-l, and 
made a part hereof by this reference. Plaintiff avers that finder said 
contract deposits were made from time to time by the Government of 
the Philippine Islands in said bank and placed to the credit of said 
Government in an account captioned “Treasurer of Philippine 
Islands. Treasury Certificate Fund Account,” and at the Suspension 
and closing of said bank the credit balance on deposit in said account 
amounted to the sum of, to-wit, $1,003,602.74. j 

Plaintiff avers that on divers dates after the opening of ^he afore¬ 
said deposit account and during the existence of said account said 
Commercial National Bank unlawfully and illegally pledged with 
and to the Secretary of War, through and by the theii Chief of 
15 the Bureau of Insular Affairs, as security for the repayment of 
the indebtedness of the bank created by the deposit of said 
funds in said accounts, certain of the assets of the bank, consisting of 
various and sundry bonds of the par value of, to-wit, $l,(j)77,000, a. 
more detailed description and list of which is hereinafter set forth 
in Exhibit E-2, hereto attached and made a part hereof by this 
reference. 

Plaintiff avers that there was no authority or capacity in said 
Commercial National Bank to pledge said assets as aforesaid as 
security for the debts created incident to said deposits of said Gov¬ 
ernment of the Philippine Islands, and that said bonds thereupon 
became a trust, and were so held as such by the Secretary of War and 
the Chief of Bureau of Insular Affairs, and their successors jin office,, 
for the benefit of said bank, its depositors, creditors and stockholders. 

Plaintiff avers that on, to-wit, March 1 and 2, 1933, as evidenced by 
the affidavit of Edward A. Stockton, Jr., marked Exhibit E-3, 
attached hereto and made a part hereof by this reference, jthe col¬ 
lateral theretofore illegally pledged as aforesaid was sold for the 
sum of, to-wit, $997,448.33, a schedule of the bonds so sold pmd the 
prices obtained therefor being more fully set forth in Exhibit E-4 r 
hereto attached and made a part hereof by this reference. Plaintiff 
avers that said sales as aforesaid were made by Patrick J.JHurley, 
then Secretary of War, acting through and by the then Chief of 
Bureau of Insular Affairs of the War Department, and plaintiff avers 
that the action of said Secretary of War and said Chief of Bureau of 
Insular Affairs in selling said collateral was illegal, and withbut au¬ 
thority of law, and that the proceeds of said sales became charged 
with, and constituted, a trust for the benefit of the depositors, cred- 
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itors, and stockholders of said bank, and as such are recoverable 
by plaintiff from the Secretary of War and the Chief of the 

16 Bureau of Insular Affairs of the War Department, together 
with interest on said sum of, to wit, $997,44S.33, at the legal 

rate from the date of said sales to the date of the recovery of said 
sums by plaintiff, subject to adjustment and deductions for the divi¬ 
dends hereinafter indicated. Plaintiff further avers that after the 
suspension of said bank and on, to wit, November 14, 1933, plaintiff, 
acting under mistake of law, illegally paid Creed F. Cox, Chief of 
the Bureau of Insular Affairs, acting for the Treasurer of the Philip¬ 
pine Islands, as is shown by Exhibit E-5, attached hereto, and made 
a part hereof by this reference, the sum of, to wit, $6,154.41, and 
plaintiff avers that said illegal payment constituted a trust fund for 
the benefit of the depositors, creditors, and stockholders of said bank, 
and as such is recoverable by plaintiff from said Creed F. Cox, Chief 
of the Bureau of Insular Affairs, and the Secretary of War, together 
with the interest on said sum of, to wit, $6,154.41, from November 14, 
1933, at the legal rate to the date of recovery of said sum by plain¬ 
tiff, subject to adjustment and deductions for the dividends herein¬ 
after indicated. 

The plaintiff further avers that C. F. Brown is the Disbursing 
Agent of the Philippine Revenue, Bureau of Insular Affairs, War 
Department, and as such Disbursing Agent has in his custody and 
under his control, moneys of the Philippine Islands, and is the Chief 
Disbursing Agent of Philippine funds in the District of Columbia, 
and said defendant is sued in his official capacity as Disbursing Agent 
of funds of the Government of the Philippine Islands, from which 
the Court may direct the payment of any moneys found due this 
plaintiff. 

Plaintiff further avers that on, to wit, September 26, 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on, to wit, November 13, 1933, 

17 a second dividend of 30% upon the outstanding claims against 
said Commercial National Bank, were paid to the depositors 

and creditors of said bank who had duly established their claims 
against said bank as general creditors, and accordingly plaintiff 
concedes that the trust funds hereinbefore set forth as recoverable 
by plaintiff from said Secretary of War, Chief of Bureau of Insular 
Affairs, and Disbursing Agent of Philippine Revenue, Bureau of 
Insular Affairs, or their successors in office, are properly subject to 
adjustment and deduction in the sums representing the aforesaid 
dividends of 20% and 30%, respectively, paid to the general creditors 
of said Commercial National Bank. 

15. The plaintiff further avers that on to wit the 1st day of March 
1933, the date the said bonds were sold, as heretofore described in 
paragraph 8 of the bill, the proceeds from the sale of said bonds 
were transmitted to and placed with the Chase National Bank of 
the City of New York, and thereafter said proceeds, together with 
other moneys paid under mistake of law to George H. Dern and 
Creed Fulton Cox and transmitted to the Chase National Bank of 
the City of New York, or part thereof, were transmitted to and placed 
with Henry Morgenthau, Jr.; and plaintiff further avers, by reason 
of the facts set forth in said bill of complaint and this amendment, 
that said proceeds derived from the sale of said securities were funds 
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of the plaintiff herein, as were the moneys erroneously paid said 
George H. Dern and Creed Fulton Cox and transmitted toi the Chase 
National Bank of the City of New York and to said Henry Morgen- 
thau, Jr., and by reason of the foregoing said Henry Morgenthau, Jr., 
received said proceeds and now holds them in trust for plaintiff. 

16. Plaintiff further avers that the funds claimed by hint in the bill 
of complaint, as hereinbefore set forth, are not moneys of the United 
States, are not part of the revenues of the United States, are 

18 not subject to the control of the Secretary of the Treasury of 
the United States in his official capacity as Secretary of the 

Treasury with respect to moneys of the United States, and said 
moneys hereinbefore claimed from the defendant Inland Waterways 
Corporation are not moneys of said defendant Inland IJTaterways 
Corporation, and said moneys hereinbefore claimed from defendant 
United States Shipping Board Merchant Fleet Corporation are not 
moneys of said defendant United States Shipping Board Merchant 
Fleet Corporation, and said moneys hereinbefore claimed from George 
H. Dern and Arthur L. Flint, in connection with their official posi¬ 
tion relating to the Panama Canal, are not moneys of the Panama 
Canal, and said moneys hereinbefore claimed from the defendant 
Homer S. Cummings are not moneys of the United States* and said 
moneys claimed from George H. Dern, Creed Fulton Cpx, C. F. 
Brown, and Henry Morgenthau, Jr., are not moneys of the Govern¬ 
ment of the Philippine Islands, and all of said moneys claimed by 
plaintiff in said bill of complaint are part of the trust assets of the ‘ 
insolvent Commercial National Bank of Washington, D. 0., belong¬ 
ing to the general creditors of the bank, out of which trust assets 
all creditors are entitled to be paid ratably. The plaintiff further 
avers that said funds hereinbefore claimed by plaintiff ip the bill 
of complaint have not been covered into the Treasury of the United 
States or the Treasury of any state, territory, or other government. 
Plaintiff further avers that the Commercial National Bank of Wash¬ 
ington, D. C., was never designated by the Secretary of die Treas¬ 
ury, under regulations prescribed by said Secretary, as a depository 
of moneys of the Inland Waterways Corporation or of the United 
States Shipping Board Merchant Fleet Corporation or of Ithe Gov¬ 
ernment of the Canal Zone or of the Government of the Philippine 
Islands or of the Alien Property Custodian, nor did the Secretary 
of the Treasury exact from said Commercial National feank of 
Washington, D. C., the pledges of securities which are the subject 
matter of this suit. 

19 Wherefore, the premises considered, plaintiff prays!: 

1. That a writ of subpoena issue out of this Honorable 
Court to the defendants named herein, and each of them, requiring 
them to appear and to answer the exigencies of this Bill of Ccjmplaint. 

2. That this Honorable Court adjudge and determine tha|t the de¬ 
fendant Inland Waterways Corporation is indebted to, and should 
be required to account to plaintiff in the full sum of $245,00b.00 as a 
trust fund, said amount representing trust funds and moneys of the 
insolvent Commercial National Bank preferentially paid to and re¬ 
ceived by said defendant as an illegal, erroneous, and unlawful pay¬ 
ment to it of said sum, as a partial redemption by plaintiff, acting 
under a mistake of law, of collateral pledged, as hereinabove Set forth, 
to secure deposits of said defendant Inland Waterways Corporation, 
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together with interest on said sum at the legal rate, from, to wit, 
April 20, 1933 (the date of said illegal preference), to date of pay¬ 
ment subject to credits and dividend adjustments as set forth in said 
Bill of Complaint. 

3. That this Honorable Court adjudge and determine that the de¬ 
fendant Inland Waterways Corporation is indebted to, and should 
be required to account to plaintiff in the full sum of $261,215.63 as a 
trust fund, said amount representing proceeds from the sale of col¬ 
lateral security of the insolvent Commercial National Bank, illegally 
pledged to and received by said defendant as an illegal, erroneous, 
and unlawful pledge of said assets, as hereinabove set forth, to se¬ 
cure deposits of said defendant Inland Waterways Corporation, to¬ 
gether with interest on said sum at the legal rate, from, to wit, April 
20, 1933 (the date of the sale of said securities), to date of payment 
to plaintiff, subject to credits and dividend adjustments as set forth 
in said Bill of Complaint. 

4. That the funds specifically referred to in the Bill of 
20 Complaint, and in Prayers Nos. 2 and 3 above, as being re¬ 
coverable as trust funds from said defendant Inland Water¬ 


ways Corporation, be credited with and made subject to adjustment 
and deduction for such sums as are represented by dividends of 20% 
and 30% of the amount of outstanding claims of said defendant 
against the Commercial National Bank, on which claims said de¬ 
fendant is entitled to be paid said dividends with depositors and other 
general creditors as of September 26, 1933, and November 13, 1933, 
respectively, together with a further deduction and adjustment for 
the sum of, to wit, $21,804.16, returned by said defendant to plaintiff 
as in said Bill of Complaint set forth. 

5. That this Honorable Courts adjudge and determine that thede¬ 
fendant United States Shipping Board Merchant Meet Corporation 
is .indebted to. a nd should be r equired to account to plaintiff, in v.he 


is Indebted to , 'arTcTshould be required .to . account to plaintiff", in yhe 
full sum of $2"81.695.31 as a trust^und. s aid amount representing 
trust funds and moneys oi {he insolvent Commercial National Bank 
preferentially paid to and received by said defendant as illegal, 
erroneous^ and unlawful payment to it of said sum, as a partial re¬ 
demptio n by plaintiff, acting under a mistake of law, of collateral 
pledged, as Jiereinabove set forth, to secure deposits of said defendant 


pledged, as JiereinaDove set iortn, to secure deposits ot said defendant 
Unit ed.. .Slates Shipping Board Merchant Fleet Corporation, to¬ 
gether with interest on said sum, at the legal rate, from, to wit, April 
13, 1933, and April 18,1933 (the dates of said illegal preferences), to 
date of payment to plaintiff, subject to credits and dividend adjust¬ 
ments as set forth in said Bill of Complaint. 

6. That this Honorable Court adjudge and determine that the de- 
fendaitTlInited States Shipping Board Merchant Fleet Corporation 
^ to, and should be required to account to plai ntiff in t he 

full sum of $5.515.49 as a trust fund, said amount representing, col- 


-full jum of $5.515.49 fund said amount representing,col¬ 

lections by said defendant from collateral illegally pledged, as in 
saidJBjlLof..Complaint set forth, and illegally retained_by 
21 saiWdeiendant, togetherjvith interest on said sum, at the legal 

rate from the date of collection of said sum by said defendant 
to date of payment thereof to plaintiff, subject to credits and dividend 
adjustments, as set forth in said Bill of Complaint. 

7. That this Honorable Court adjudge and determine that the 
defendant United States Shipping Board Merchant Fleet Corpora- 
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tio n is indebte d to, and should be required to account to plaintiff in 
the full sum oF ^125.929.69 , as ajbrust fundT said amount represent¬ 
ing procee ds from, the sale of collateral security .of the insolvent 
Commercial National Bank, illegally pledged to and received by 
said def endant as an i llegal, erroneous and unlawful pledge of said 
assets, asHereinabove set forth, to secure deposits of said defendant 
United States Shipping Board Merchant Fleet Corporation, together 
with interest on said sum at the legal rate, from, to wit, May 8, 1933 
and May 9, 1933 (the dates of the sales of said securities), to date 
of payment to plaintiff, subject to credits and divided adjustments 
as set forth in said Bill of Complaint. j 

8. That.the funds specifically referred to in the Bill of Complaint, 
and in Prayers Nos. 5, 6,' and 7 above, as .beipg.^ recoverable jas trust 
f un ds from sa id, defendant .United. States Shipping Boarcj. Merchant 
Fleet CorporaUarpb n. credited w i th, and mad e subject to adjustment 
and deduction for such sums as are representedhy divideiid£oi 20% 
and 30% of the amount of outstanding claims of said ; defendant 
UnrEedT States Shipping Board Merchant Fleet Corporation against 
ftiA T^rnnrnerfiiftl N affional Bank on which claims said defendant is 
entitled to be paid dividends with depositors and other general 
creditors as of September 26, 1933 and November 13, 1933, respec¬ 
tively, together with a further deduction and adjustment for the sum 
of, to wit, $4,270.17, returned by said defendant to plaintiff as in said 

Bill of Complaint set forth. ! 

22 9. That the defendants George H. Dern and Arthur L. 

Flint, as Secretary of War and as General Purchasing Officer 
and Chief of Washington Office, respectively, or their successor or 
successors in office, and The Panama Canal, be adjudged apd decreed 
by this Honorable Court to be indebted to, and be required to account 
to plaintiff for the bonds of the par value of $791,000.00 bet out in 
Exhibit “C-2”, attached to the Bill of Complaint, or the proceeds 
thereof if said bonds have been sold, as property impressed with a 
trust or as trust funds and moneys of the insolvent Commercial 
National Bank illegally pledged to and received by said defendants, 
and each of them, as set forth in said Bill, to secure deposits of said 
defendants, together with the income received by the defendants on 
said property from the said illegal pledge of said bonds to said de¬ 
fendants, or with interest at the legal rate on the proceeds of such 
bonds, if sold, from the date of sale thereof to the date of payment 
to plaintiff, subject to credits and dividend adjustments, as, set forth 
in said Bill of Complaint. 

10. That a sum representing the market value of said bonds on 
the date of the illegal pledging thereof, as set forth in th|e Bill of 
Complaint, or the proceeds from the sale of said bonds, referred to 
in Prayer No. 9 above, as being recoverable as trust property or trust 
funds from said defendants George H. Dem and Arthur U. Flint, 
as Secretary of War and as General Purchasing Officer and Chief 
of Washington Office. The Panama Canal, respectively, be credited 
with and made subject to adjustments and deduction for such sums 
as are represented by dividends of 20% and 30% of the amount of 
outstanding claims of said defendants against the Commercial Na- 

29809—37 - 2 
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tional Bank, on which claims said defendants are entitled to be paid 
dividends with depositors and other general creditors as of 

23 September 26, 1933, and November 13, 1933, respectively. 

11. That this Honorable Court adjudge and determine that 
the defendant, Homer S. Cummings, as the Attorney General of 
the United States, and as successor in interest to the Alien Prop¬ 
erty Custodian, or their successors in office, be required to account 
to plaintiff for the full sum of $162,298.93 as a trust fund, said amount 
representing proceeds from the sale of collateral security of the in¬ 
solvent Commercial National Bank, illegally pledged to and received 
by said defendant or his predecessor or predecessors in office as an 
illegal, erroneous and unlawful pledge of said assets, as hereinabove 
set forth, to secure deposits of the Alien Property Custodian of the 
United States, together with interest on said sum of $162,298.93 at 
the legal rate, from the date of sale to the date of payment to plain¬ 
tiff, subject to credits and dividend adjustments as set forth in said 
Bill of Complaint. 

12. That George H. Dern, as Secretary of War, and Creed Fulton 
Cox, as Chief of the Bureau of Insular Affairs, War Department, and 
C. F. Brown, as Disbursing Agent of the Philippine Revenue, be 
adjudged and determined to be indebted to and should be required to 
account to plaintiff in the full sum of $997,448.33, said amount repre¬ 
senting proceeds from the sale of collateral security of the insolvent 
Commercial National Bank, illegally pledged to and received by* 
said defendants, or their predecessor or predecessors in office, as an 
illegal, erroneous and unlawful pledge of said assets, as hereinbefore 
set forth, to secure deposits of said defendants in said bank, together 
with interest on said sum at the legal rate, from, to wit, March 1st 
and March 2, 1933 (the dates of the sales of said securities), to date 
of payment to plaintiff, subject to credits and dividend adjustments 
as set forth in said Bill of Complaint. 

24 13. That George H. Dem, as Secretary of War, and Creed 
Fulton Cox, as Chief of the Bureau of Insular Affairs, War De¬ 
partment, be adjuded and decreed to be indebted to, and should be 
required to account to plaintiff in the full sum of $6,154.41 as a trust 
fund, said amount representing trust funds and moneys of the insol¬ 
vent Commercial National Bank preferentially paid to and received by 
said defendants, and each of them, or their predecessor or prede¬ 
cessors in office, as an illegal, erroneous, and unlawful payment to 
them of said sum, acting under a mistake of law, as in said Bill of 
Complaint set forth, together with interest on said sum at the legal 
rate from November 14, 1933 (the date of said illegal preference), 
to date of payment to plaintiff, subject to credits and dividend adjust¬ 
ments as set forth in said Bill of Complaint. 

14. That the defendant C. F. Brown, as Disbursing Agent of the 
Philippine Revenue, Bureau of Insular Affairs, War Department, 
or his successor in office, be required to pay and satisfy any judgment 
or decree entered by this Court in respect to funds of the Government 
of the Philippine Islands from such moneys as said C. F. Brown, or 
his successor in office, may have under their control or in their 
possession. 

14. (a) That the defendant, Henry Morgenthau, Jr., be required 
to account for and pay over to the plaintiff, as a trust fund for the 
benefit of the depositors and other creditors and stockholders of the 
insolvent Commercial National Bank of Washington, so much of the 
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proceeds from the sale of the bonds described in paragraph numbered 
14 of the bill of complaint that have been transmitted to said Henry 
Morgenthau, Jr., from the Chase National Bank of the City of New 
York, together with such other moneys of plaintiff erroneously paid 
under mistake of law to George H. Dern and Creed Fulton Cox ' 

25 and thereafter transmitted by them to the Chase National 
Bank of the City of New York, and by it transmitted to said 

Henry Morgenthau, Jr. 

14. (b) That the Court grant such discovery and accounting as 
the nature of the case may require in order to grant the plaintiff the 
relief herein prayed. 

15. And for such other and further relief as to this Honorable 
Court may seem just and proper. 

Robert C. Baldwin, Receiver , 

Commercial National Bank. 

Sherley, Faust & Wilson, 

George B. Springston, 

Attorneys for Plaintiff. 

George P. Barse, j 

Attorney for Comptroller of the Currency , 

of Counsel. \ 

District of Columbia, ss: 

R. C. Baldwin, being first duly sworn, on oath, deposes and says 
that he has read the above amended Bill of Complaint b!y him sub¬ 
scribed, and knows the contents thereof; that the mattersjand things 
therein set forth are true according to his best knowledge and belief. 

Robert C. Baldwin, Receiver, 

Commercial National Bank. 

Subscribed and sworn to before me this 3d day of Junej 1936. 

[seal] Josephine L. Hayes, Notary Public , 

District of Columbia. 

26 “Exhibit A” 

Description and list of various and sundry bonds pledged by the 
Commercial National Bank of Washington, D. C., to Inland Water 
Ways Corporation: 

Par value Description 

$255,000.00 United States Treasury 3 %% Bonds of 3/15/46-56. 

$245,000.00 United States Fourth 4*4% Liberty Loan Bonds of 10/15/33-38. 

“Exhibit B-r 

Know all men by these presents: 

That whereas the Commercial National Bank of Washington, a 
banking corporation duly organized and doing business under the 
laws of the United States and having its office and principal place 
of business at Washington, in the District of Columbia, has on de¬ 
posit with it funds of the United States Shipping Board; Merchant 
Fleet Corporation; and 

Whereas the United States Shipping Board Merchant Fleet Cor¬ 
poration has requested security for such funds on deposit and such 
funds as may be hereafter from time to time deposited by it with 
the said The Commercial National Bank of Washington; and 
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Whereas the said United States Shipping Board Merchant Fleet 
Corporation has consented to the deposit of first deed of trust notes 
as security for the prompt payment of the said funds so on deposit 
and to be deposited; 

Now, therefore, in consideration of the said funds now on de- 
posit and to be hereafter deposited, or any part thereof, by 

27 the United States Shipping Board Merchant Fleet Corpora¬ 
tion, the said The Commercial National Bank of Washington, 

said depositary, has this day delivered to the United States Shipping 
Board Merchant Fleet Corporation the following described securities: 

(1) One note for $100,000.00 payable three years after date with 
interest at the rate of 6% per annum, said interest being payable semi¬ 
annually. and secured by a first deed of trust on Lot Eighty-four 
(84) in Hurley Motor Company ? s Subdivision of Lots in Square Two 
hundred and nine (209), in the City of Washington, District of Co¬ 
lumbia, as per plat recorded in Liber 65 folio 7 of the records of the 
office of the Surveyor of the District of Columbia. 

(2) One note for $75,000.00 payable three years after date with 
interest at the rate of 6% per annum, said interest being payable 
semi-annually, and secured by a first deed of trust on Lot numbered 
One (1) in Block numbered Forty (40) in the Subdivision known 
as the “North Grounds of Columbia University”, in the City of 
Washington, District of Columbia, as per plat recorded in the Liber 
Governor Shepherd folio 149 of the Records of the Office of the 
Surveyor of the District of Columbia;—said block numbered Forty 
(40) being now known for purposes of assessment and taxation as 
Square numbered Twenty-six hundred and Sixty-eight (2668); 

(3) Promissory notes aggregating $1,683,377.08, payable five years 
after date, with interest, at the rate of 5% per annum, said interest 
payable semi-annually, and secured by a first deed of trust on Lot 
twenty-three (23) in the Combination of lots in Square Two 
Hundred and Twenty-three (223), made by the Commercial National 
Bank of Washington, as per plat recorded in Liber 58 of folio 69 
of the Records of the office of the Surveyor of the District of Co¬ 
lumbia; which said securities, together with any substitutes there¬ 
for which may be acceptable to the United States Shipping 

28 Board Merchant Fleet Corporation, are hereby pledged as 
collateral security for the prompt payment on demand in 

writing of any and all funds so deposited or hereafter deposited to 
the credit of the United States Shipping Board Merchant Fleet 
Corporation, and the said The Commercial National Bank of Wash¬ 
ington further agrees that the failure to so pay such funds or any 
part thereof on demand in writing, shall be evidence of default, and 
upon such demand and failure to pay, the said United States Ship¬ 
ping Board Merchant Fleet Corporation, its Treasurer, or such other 
person as may by it be designated, is authorized to sell the above- 
aescribed securities at either public or private sale, after thirty days 
notice in writing of its intention to so sell, stating the time and 
place of such sale, with the right in said United States Shipping 
Board Merchant Fleet Corporation at any such public sale to pur¬ 
chase all or part of said securities free and discharged of any right 
of redemption, and to apply the proceeds of such sale, after deduct¬ 
ing all necessary expenses of such sale, to the payment of funds on 
deposit in the said The Commercial National Bank of Washington 
to the credit of the United States Shipping Board Merchant Fleet 
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Corporation, any surplus remaining from the proceeds of the sale 
of such securities after such payment has been made, tp be paid to 
the said The Commercial National Bank of Washington. 

Upon the payment and return on demand in writing of all funds 
on deposit in said The Commercial National Bank of Washington to 
the credit of the United States Shipping Board Merchant Fleet 
Corporation by the said The Commercial National Bank of Washing¬ 
ton, the said United States Shipping Board Merchant ijleet Corpo¬ 
ration agrees to and will return upon demand in writing|by the said 
The Commercial National Bank of Washington, all the aforesaid 
securities, including substitutes, referred to herein. 

The right is hereby reserved on behalf of the said The Commercial 
National Bank of Washington to pay or return iji full such 
29 deposits of the United States Shipping Board Merchant Fleet 
Corporation at any time and upon so doing to receive from 
said United States Shipping Board Merchant Fleet Corporation the 
securities,deposited under the terms hereof. 

In witness whereof, the said The Commercial National Bank of 
Washington has caused this agreement, and the duplicate thereof, 
to be signed in its corporate name by Wade H. Cooper, it$ president, 
and its corporate seal to be hereunto affixed and attested by Walter J. 
Harrison, its Secretary, this 19th day of November, 1931. 

The Commercial National Bank of Washington, 
By Wade H. Cooper. President. 

Attest: | 

Walter J. Harrison, Secretary. 

O. K. I 

R. D. Q. 

Received of The Commercial National Bank of Washington, D. C., 
this — day of November, 1931. the above-described securities under 
the terms and conditions above mentioned. 

United States Shipping Board Merchant Fleet Corporation, 
By Heber M. Wells. Treasurer. 

Approved: 

Chauncey G. Parker. 

Endorsed: ! 

U. S. S. B. M. F. C. 


30 


u Exhibit B-2 ” 


Description and list of various and sundry bonds pledged by the 
Commercial National Bank of Washington, D. C. to United States 
Shipping Board Merchant Fleet Corporation. 

Par value Description 

$100,000 U. S. Treas_ 3%% Bonds of 6j/15/46-49. 

75,000 U. S. Treas_3%s% Bonds of 3/15/43. 

25,000 U. S. Treas- 3%% Bonds of 3/15/46-56. 

200,000 4th Liberty Loan_4 y 4 % Bonds of 10/15/3^-38. 

“Exhibit c-r 

This agreement, made at Washington, District of Columbia, this 
11th day of May, 1910, between the Secretary of War, the executive 
officer of the United States charged by the President with supervision 
and control over the governmental affairs of the Canal Zone, and the 
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Commercial National Bank, of Washington, District of Columbia, 
a corporation organized and existing under the banking laws of the 
United States, hereinafter called the Bank, in renewal and amenda¬ 
tory of an agreement entered into by and between the Government 
of the Canal Zone and the Commercial National Bank, under date of 
January 19, 1909, witnesseth: 

Article I. The administrative officers of the Canal Zone have col¬ 
lected and received, and will continue to collect and receive, hold, 
deposit, disburse, and expend, municipal, administrative district and 
various other funds, deposits, postal funds, and other obligations, 
securities, funds and moneys which may come into their custody, and 
the Secretary of War desires to secure a safe and sure place for the 
deposit, custody, safe-keeping and disbursement of said moneys 

31 and funds, and also an expeditious and effective method of 
auditing, inspecting, examining, transferring and disbursing 

the said moneys and funds. 

Article II. The Bank guarantees that it has a suitable place there¬ 
for, and is prepared to undertake the custody and safe-keeping of 
and accounting for said moneys and funds, which said suitable place 
for said services is the banking house or place of business of the said 
Commercial National Bank. 

Article III. There was on deposit with the Bank on March 1, 
1910, under the original agreement of January 19, 1909, One Mil¬ 
lion Two Hundred and Fifty-four Thousand, Seven Hundred and 
Fifty-four Dollars and Ninety-two Cents ($1,254,754.92), and there 
will be left on deposit with said Bank hereafter such part of the 
moneys and funds covered by this agreement as may be found con¬ 
venient or necessary. The deposits, if any are made, will be made 
in such amounts and at such times as may be practicable and con¬ 
venient to the Treasurer of the Canal Zone or to other officers or 
agents duly authorized by the Secretary of War. 

Article IV. The Bank, in consideration of the benefits it will 
derive from being made such place of deposit, the mutual entering 
into of the agreement herein set forth, and the deposit with it of 
much moneys and funds, undertakes and agrees to receive and safely 
keep and disburse and properly account for all moneys and funds 
deposited with and turned over to it by the Treasurer of the Canal 
Zone or by other agents, or representatives of the Secretary of War. 

Article V. The Bank undertakes and agrees to pay on all moneys 
and funds covered by this agreement interest at the rate of three 
(3) per centum per annum from March 1, 1910, to a date not later 
than July 1, 1910, on which the deposit shall be reduced to Five 
Hundred Thousand Dollars ($500,000.00), more or less, com¬ 
puted on the minimum balance for each month or part of month, 
as follows: 

32 Interest for March and April shall be computed on the mini¬ 
mum monthly balance to the credit of the account during 

each of those months. 

Interest on and after May 1st shall be computed, for the first period, 
on the minimum balance between May 1st and the date the first check 
transferring part of the deposit to The Biggs National Bank, of 
Washington, D. C., is paid; for the second period, on the minimum 
balance between the date the first check transferring part of the 
deposit to The Biggs National Bank is paid and the date the second 
check is paid; for the third period, on the minimum balance be- 
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tween the date the second check is paid and the date the third check 
is paid; for the fourth period, on the minimum balance between the 
date the third check is paid and the date the fourth chbck is paid, 
which shall be on or before July 1,1910. 

From July 1, 1910, or from the date the fourth check transferring 
the balance of the deposit above Five Hundred Thousand Dollars 
($500,000.00) more or less, to The Riggs National Bank has been 
paid by the Bank, interest shall be due and payable at the rate of 
two (2) per centum per annum, to be computed on the minimum 
balance to the credit of the account during each calendar month and 
any part of month occurring after said fourth check is piid. Inter¬ 
est shall be payable semi-annually and shall be placed to the credit 
of the account on September 1st and March 1st of each year during 
the continuance of this agreement. Should this agreement be termi¬ 
nated and the account closed during any semi-annual peripd, interest' 
shall be due and payable to and on the date of such termination of 
the agreement and closing of the account, interest for a fractional 
part of a month being payable on the minimum balance to the credit 
of the account during such fractional part of a mdnth. 

33 Article VI. The Bank agrees to accept, and pajp, without 
charge or discount, all bills, drafts and checks draen upon it 

by the Secretary of War, the Treasurer of the Canal Zone, or by 
other officers or persons duly authorized for that purpose, when 
said bills, drafts or checks are properly presented or comb to it for 
acceptance or payment, and drawn against said moneys and funds 
so deposited, and will promptly account for all moneys and funds 
received and pay over the balance at any time remaining in its 
hands of all and any moneys and funds so received by it to the said 
Treasurer of the Canal Zone, or other officers or persons dujly author¬ 
ized for the purpose by the Secretary of War, or by his Succeeding 
lawfully designated governing authority of the Canal Zpne, when 
called upon so to do. 

Article VII. The Bank on the first day of each month a^id at such 
other times as it may be requested to do so shall render a statement 
of deposits and payments covering the preceding month, br part of 
month, to the Treasurer of the Canal Zone, or to such other officers 
or persons as shall be duly authorized for that purpose, and its books 
of account shall at all times show the amount of moneys and funds 
in the keeping of said Bank deposited under this agreement. 

Article VIII. This agreement shall continue in force until ter¬ 
minated on written notice which may be given at any time by either 
party to the other. Provided, however, that this agreement shall 
be immediately terminated should Congress by law direct its termina¬ 
tion or give instructions concerning the funds covered by this con¬ 
tract inconsistent with the terms hereof. In case this contract is 
terminated the Bank shall immediately pay to the Secretary 
of War, the Treasurer of the Canal Zone, or other officers or agents 
duly authorized for the purpose, any balance remaining to the credit 
of the account. 

34 Article IX. As security for the safe-keeping and prompt 
payment of the moneys and funds deposited under this agree¬ 
ment and the faithful performances thereof, the Bank has deposited 
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with Captain P. C. Boggs, Corps of Engineers, U. S. A., General 
Purchasing Officer of the Isthmian Canal Commission, bonds of the 
par value of One Million Two Hundred and Ninety-four Thousand 
Dollars ($1,294,000.00), said bonds being now deposited in the vaults 
of the American Security and Trust Company, under an agreement 
dated February 10, 1909, and renewed by letter of February 9, 1910, 
copies of which are attached hereto, and, after a part of the bonds 
are withdrawn, will, if practicable, be deposited in a smaller safe in 
the vaults of said Trust Company under a continuing agreement to 
be substituted therefor, which agreement, when executed, shall be¬ 
come a part of this contract. The Bank agrees to maintain at all 
times during the continuance of this agreement the same or other 
acceptable bonds in such amount that the moneys and funds deposited 
under this agreement will at all times be fully secured by bonds of 
the following classes and at the values specified: 

United States, Philippine, Porto Rico and District of Xolumbia 
bonds will be accepted at par. 

Bonds of the Hawaiian Territory at ninety (90) per cent, and, if 
otherwise satisfactory to the Secretary of War or his representative, 
Philippine Railway Company bonds and those of States, municipali¬ 
ties and high-grade railroads such as are legal investments for sav¬ 
ings banks m the States of New York, Massachusetts, Connecticut, or 
New Jersey, at ninety (90) per cent of their market value, but not 
exceeding ninety (90) per cent of their par value. 

The Bank shall have the right, as deposits are withdrawn to with¬ 
draw its bonds correspondingly, and at any time to substitute other 
bonds acceptable as above of equal market value, for the bonds 
35 then on deposit. 

In the absence or disability of Captain Boggs, his represen¬ 
tative or successor as custodian of said bonds, shall be designated by 
or with the approval of the Secretary of War. 

Article X. The Bank agrees that the said bonds are now and will 
hereafter be deposited as security for the safe-keeping and prompt 
payment of the moneys and funds deposited with it, and for the 
faithful performance of all provisions of this agreement, and in the 
event that the Bank fails to make prompt payment or fails to safely 
keep the moneys and funds deposited with it, or otherwise fails to 
faithfully perform all the provisions of this agreement, it is agreed 
by the bank that said bonds shall become the property of the Secre¬ 
tary of War and may be either retained by him or may be sold, 
transferred and conveyed, in whole or in part, by the said Secretary 
of War or his duly authorized agent, as his absolute property, and 
the proceeds realized from the said sale or sales shall be applied by 
the said Secretary of War or his agent, to the liquidation of any 
amount due by the bank under this agreement, any residue thereof 
after said liquidation to be delivered to the Bank. 

Article XI. Ail or any acts which may be performed, and all or 
any orders which may be given, by the Secretary of War under this 
agreement, may be performed or be given by the Acting Secretary of 
War with the same force and effect as if they were performed or 
given by the Secretary of War himself. 
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In witness whereof, the Secretary of War has signed this Agreement 
in triplicate, and the Bank has caused it to be signed likewise 
36 in triplicate by its proper officers and its corporate seal affixed 
thereto the day and year first above written. 

In the presence of: ! 

(Signed) W. R. Pedigo. 

(Signed) J. M. Dickinson, 

Secretary qf War. 

Commercial National Bank, 

[seal] By (Signed) A. G. Clapham, 

as its Vice-President. 


Attest: 

(Signed) 


John Poole, 

as its Secretary 

“Exhibit C-2 ” 


Description and list of various and sundry bonds pledged by com¬ 
mercial National Bank of Washington, D. C. to A. L. Flint, General 
Purchasing Officer and Chief of Washington Office the Panama 
Canal. 


Par value 
.$30, 000. 00 
1S5, 000.00 
10, 000. 00 
25.000. 00 


30, 000. 00 
25, 000.00 
25, 000.00 
7,000.00 
5,000.00 
35,000.00 
5, 000.00 
290, 000.00 
13,000. 00 
14, 000.00 


37 


Description 

Federal Farm Loan 4*4% Bonds of July 1, 1930-56. 

Federal Farm Loan 4*4% Bonds of Jan. 1, 1953. 

Great Northern Ry. Co., General 7’s of July 1, 1936. 

Chicago & Northwestern Ry., 15 year 6*4% Bonds of March 
1, 1936. 

Buffalo, Rochester & Pittsburgh 5’s of Sept. 1, 1937. 

Colorado & Southern Ry. 4*4% of May 1, 1935. 

Lake Erie & Western Ry., First 5% of Jan. 1, 1937. 

Duluth & Iron Range Ry. First 5’s of Oct. 1, 1937. i 
Ohio River R. R. Co., General 5’s of April 1, 1937. 

Federal Farm Loan Bonds, 4*4% of Jan. 1, 1935-55. : 

Federal Farm Loan Bonds, 4%% of July 1, 1934-54. 

Federal Farm Loan Bonds, 4*4% of May 1, 1937-57. 

New York, Philadelphia & Norfolk R. R.. 1st 4’s of Jan. 1, 1939. 
Long Island R. R. Co., General 4’s of June 1, 1938. 

40,000.00 Delaware & Hudson R. R. 5*4’s of May 1,1937. 

5,000.00 Cleveland, Cinn. Chicago & St. Louis, Cairo Div. 4’s of Jan 1. 
1939. 

Cleveland, Cinn., Chicago & St. ‘Louis (White Water Div.) 4's of 
July 1, 1940. 

Cleveland, Cinn., Chicago & St. Louis, Springfield & Columbus Div., 
1st 4’s of Sept. 1, 1940. 

Federal Farm Loan 4*4’s of May 1, 1932-42. 


5, 000.00 

2, 000.00 


40, 000.00 


$791, 000.00 Total. 


Exhibit “C-3” 


War Department, 

Washing ton, June 16, 1933. 

Mr. A. L. Flint, 

General Purchasing Officer and Chief of Office , 

The Panama Canal, Washington, Di C. 

Dear Mr. Flint: As authorized by the terms of Article X of the 
contract entered into on May 11, 1910, by and between the Secretary 
of War and the Commercial National Bank, providing that “in the 
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event that the Bank fails to make prompt payment or fails to safely 
keep the moneys and funds deposited with it, or otherwise fails to 
faithfully perform all the provisions of this agreement, it is agreed 
by the Bank that said bonds” (the bonds deposited as security for 
the safe-keeping and prompt payment of Canal Zone funds deposited 
with the Bank) “shall become the property of the Secretary’ of War 
and may be either retained by him or may be sold, transferred and 
conveyed, in whole or in part, by the said Secretary of War or his 
duly authorized agent, as his absolute property * * you are 

herebv directed on mv behalf to take over such bonds as the absolute 
property of the Canal Zone. 

38 You are authorized to enter into an agreement with the Re¬ 
ceiver of the Commercial National Bank as to the present 
market value of the bonds at which they will be taken over, which 
agreement, it is understood, will be subject to the approval of the 
Comptroller of the Currency. 

Yours very truly, 

(S) George H. Dern, 

Secretary of War. 

Exhibit “D-l” 


Description and list of various and sundry bonds pledged by the 
Commercial National Bank of Washington, D. C., to the Alien Prop¬ 
erty Custodian of the United States. 


Par value 
$33,000.00 

50,000. 00 
25, 000.00 

25,000.00 

75,000. 00 

25, 000.00 

30,000.00 

25,000.00 

25,000.00 

20,000.00 
5,000.00 

9,000.00 

3,000.00 

6,000.00 

5,000.00 
25,000.00 
17, 000. 00 
4,000.00 


, Description 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division First 
Lien 4’s of 7/1/59. 

Rio Grande & Western Railway First 4’s of July 1, 1939. 

St. Paul, Kansas City, Short Line Railroad, First Mortgage 4 1 /> , s 
of 2/1/41. 

Chicago, Rock Island and Pacific Railway, Series A, 4M:’s of Sep¬ 
tember 1, 1952. 

Kansas City, Fort Scott and Memphis Railway 4’s of October 1, 
1936. 

New York, Central and Hudson River Debentures 4’s of May 1, 
1934. 

Milwaukee and Northern Railway First Mortgage Extended 4*£’s 
of June 1, 1934. 

Denver and Rio Grande Railroad First Consolidated 4’s of Janu¬ 
ary 1, 1936. 

Kansas City, Memphis and Birmingham Railway 5’s of March 1, 
1934. 

City of Atlantic City, New Jersey, 5’s of February 1, 1936. 

New York, Chicago and St. Louis Railroad 5’s, Series M of August 
1, 1936. 

Grand Rapids and Indiana Railroad Second 4’s of October 1, 
1936. 

City of Toronto, Canada, 5’s of October 1, 1935. 

Cincinnati, Hamilton and Dayton Railway Second 4’s of January 
1, 1937. 

Adiron’ack Railway Company First 4%’s of March 1, 1942. 

United States Treasury 3 %% Bonds of March 15, 1936/46. 

Pacific Railroad of Missouri, First Mortgage 4’s of August 1, 1938. 

Carolina, Clinchfield and Ohio Railway First Mortgage 5’s of 
June 1, 1938. 


$407,000.00 




I 
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39 Exhibit D 2 | 

Description and list of pledged bonds sold by the Alien Property Custodian 
together with amounts derived from the sales and dates of sales: 


Proceeds de- 

Par value Description rived from Date 

sale 


$1.000.00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, $493.06 April 5,1933. 

First Lien 4’s of 7/1/59. 

1,000.00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 483.72 April 12,1933. 

First Lien 4’s of 7/1/59. 

6,000.00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 3,057.34 j March 27,1933. 
First Lien 4’s of 7/1/59. 

1,000.00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 470.17 April 25,1933. 

First Lien 4’s of 7/1/59. 

2,000.00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 940.33 i April 25,1933. 

First Lien 4’s of 7/1/59. 

50,000.00 Rio Grande and Western Railway First 4's of July 1,1939. 24,508.34 April 25,1933. 

15,000.00 St. Paul. Kansas City, Short Line Railroad First Mortgage 5,460.00 March 23,1933. 

4H’s of 2/1/41. 

8,000.00 St. Paul. Kansas City, Short Line Railroad First Mortgage 2,913.01 March 24,1933. 

4H’s of 2/1/41. 

2,000.00 St. Paul, Kansas City, Short Line Railroad First Mortgage 718.00 ; March 23,1933. 

4H’s of 2/1/41. 

25,000.00 Chicago, Rock Island and Pacific Railway, Series A, 4H’s of 5,784.40 March 24,1933. 

9/1/52. 

5,000.00 Kansas City, Fort Scott <fc Memphis Railway 4’s of October 1, 1,737.50 i April 7. 1933. 

1936. 

4,000.00 Kansas City, Fort Scott & Memphis Railwav 4’s of October 1, 1,391.25 j April 7,1933. 

1936. I 

13,000.00 Kansas City, Fort Scott & Memphis Railway 4’s of October 1, 4,517.50 j April 6,1933. 

1936. 

21,000.00 Kansas City, Fort Scott & Memphis Railway 4's of October 1, 7,407.50 (April 10, 1933. 

1936. 

21,000.00 Kansas City, Fort Scott <fc Memphis Railway 4’s of October 1, 7,297.50 April 10,1933. 

1936. 

11,000.00 Kansas City, Fort Scott & Memphis Railway 4’s of October 1, 3,962.50 April 11,1933. 

1936. 

8,000.00 New York, Central & Hudson River Debenture 4’s of May 1, 5,204.00 April 13.1933. 

1934. 

12,000.00 New York, Central & Hudson River Debenture 4’s of May 1, 7,513.83 (April 17, 1933. 

1934. 

5,000.00 New York, Central <fc Hudson River Debenture 4’s of May 1, 3,130.28 April 18,1933. 

1934. 

25,000.00 Denver & Rio Grande Railroad First Consolidated 4’s of Jan. 8,180. 55 (March 24,1933. 

1, 1936. 

5,000.00 Kansas City. Memphis <fc Birmingham Railway 5’s of March 2,340.97 April 12,1933. 

1. 1934. 

10,000.00 Kansas City .Memphis <fc Birmingham Railway 5’s of March 5,411.11 March 27,1933. 

1, 1934. 

10,000.00 Kansas City, Memphis <fc Birmingham Railway 5’s of March 4,869.44 April 3,1933. 

1 1934. 

5,000.00 New York, Chicago <k St. Louis Railroad 5’s, Series M of 3,010.42 March 22,1933. 

August 1, 1936. 

9,000.00 Grand Rapids <fc Indiana Railroad Second 4's of October 1, 7,821.00 March 22,1933. 

1936. 

3,000.00 City of Toronto, Canada. 5’s of October 1,1935. 2,801.25 March 22,1933. 

6,000.00 Cincinnati, Hamilton <fc Dayton Railway Second 4’s of Janu- 5,154.76 April 4, 1933. 

ary 1, 1937. 

25,000.00 United States Treasury Z%% Bonds of March 15,1956/46. 25,734.38 March 20.1933. 

15,000.00 Pacific Railroad of Missouri, First Mortgage 4's of August 1, 11,095.83 April 6, 1933. 

1938. 

2,000.00 Pacific Railroad of Missouri, First Mortgage 4’s of August 1, 1,666.78 March 24,1933. 

1938. 

4,000.00 Carolina, Clinchfleld <fc Ohio Railway First Mortgage 5’s of 3,492.22 March 23, 1933 

June 1,1938. ; 

168,568.94 
468.75 


Coupons collected 


169,037.69 
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40 Exhibit E-l 

Know All Men by These Presents. 

That the Commercial National Bank. Washington, D. C., a cor¬ 
poration existing under the laws of The District of Columbia, is held 
and firmly bound unto the Government of the Philippine Islands in 
the sum of One Million ($1,000,000) dollars, lawful money of the 
United States of America, for the payment of which sum, well and 
truly to be made, the said corporation does hereby bind itself, its 
successors and assigns, firmly by these presents. 

The condition of the foregoing obligation is such that: 

Whereas, the Government of the Philippine Islands desires to 
secure a safe and secure place for the deposit, custody and safe¬ 
keeping of moneys and funds collected or received by it in its govern¬ 
mental capacity, or under its custody and control, and an expeditious 
and effective method of auditing, inspecting, examining, transferring 
and disbursing said moneys and funds; and 

Whereas, the said Commercial National Bank, hereinafter referred 
to as said corporation, has a suitable place therefor, and is prepared 
to undertake the custody, safe-keeping and accounting of said funds, 
said suitable place for said services being the banking house of said 
corporation in the City of Washington, D. C. 

And whereas, it has been and is hereby agreed between the Govern- 
ment of the Philippine Islands and the said corporation as follows, 
namely: 

(a) That the Government of the Philippine Islands will deposit 
with the said corporation at its banking house in the City of Wash¬ 
ington, D. C., moneys and funds received by it, in its governmental 

capacity or under its custody or control, from time to time in 

41 such amounts as it may find convenient; the Government of 
the Philippine Islands reserving, however, the right to termi¬ 
nate this agreement at any time without notice or liability to the 
said corporation. 

(b) That the said corporation, in consideration of the benefits that 
it derives from its banking house being made such place of deposit, 
undertakes and agrees to receive on deposit, safely keep, disburse, 
and properly account for, all moneys deposited or turned over ot it 
by the officers, agents or representatives of the Government of the 
Philippine Islands; to promptly honor and pay such checks or drafts 
as the said Government or its duly authorized agent, may draw 
against said deposits; and to pay over all balances at any time re¬ 
maining in its hands of all and any moneys so received by it to the 
said Government of the Philippine Islands or its duly authorized 
agent, when called upon so to do. 

(c) The said corporation further agrees to deposit with the Chief 
of the Bureau of Insular Affairs of the War Department from time 
to time, for and on account of the Government of the Philippine 
Islands, securities satisfactory to the Secretary of War in an amount 
sufficient, at their market value, and with required margins to fully 
cover all deposits made with said corporation of funds belonging to, 
in the custody of, or under the control of, the Government ox the 
Philippine Islands, up to but not exceeding the amount of One 
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Million (1,000,000) dollars; and has agreed and does hereby agree 
to maintain at all times during the continuance of this agreement, the 
same or other securities satisfactory to the Secretary of War at all 
times to be kept in an amount, at market price with the required 
margins, sufficient fully to cover any and all deposits of Such funds 
with said corporation belonging to, in the custody of,! or under 
the control of, the Government of the Philippine Islands. Pro- 
42 vided that other securities, of equal market value,| to be ap¬ 
proved by the Secretary of War, may, at any time during the 
continuance of this agreement, be substituted for the securities then 
on deposit, upon notice to the Chief of the Bureau of Insular Affairs. 
Said corporation further agrees that said securities shall be held, 
used, and controlled, and, in the event of the failure to carry out 
all or any of the provisions of this obligation, shall be owned and 
may be sold, transferred, or conveyed, in whole or in part, by the 
Government of the Philippine Islands as its absolute property at pub¬ 
lic or private sale and with or without notice to said corporation; 
Provided , however , that in case the said Government shall; realize on 
said securities an amount in excess of the indebtedness of the said 
corporation to the Government of the Philippine Islands thereby 
secured, such excess, after deducting all expenses incurred in the sale 
or disposal of such securities, shall be paid to the said corporation, 
its duly authorized agent or its legal representatives. 

Now, therefore, if said Commercial National Bank shall well and 
truly observe and perform all and singular the obligations incumbent 
upon it by reason of said agreement, then the above obligation shall 
be null and void; otherwise to remain in full force and effect. 

In witness whereof, the said corporation lias caused its name and 
corporate seal to be signed and affixed to these presents by its under¬ 
signed officers, thereunto dulv authorized this Fourth day January, 
1923. 


(Signed) Commercial National Bank, 

By J. H. Baden, 

as its Vice President. 
L. A. Slaughter, 

Vice Prest. 


and 


Walter J. Harrison, 


Approved as to form and execution: 

Law Officer, 

Bureau of Insular Affairs. 

43 Approved F. MC I. 

(Signed) John W. Weeks, 

Secretary of War. 

Exhibit “E-2” 


as its Secty . 


Schedule of bonds deposited with Brigadier General F. Le J. 
Parker, Chief of Bureau of Insular Affairs, Munitions building, 
Washington, D. C., to secure “Treasurer of the Philippine Islands, 
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Treasury certificate fund account, demand deposit, which bonds are 
held in safekeeping by the Federal Reserve Bank of Richmond, 
Virginia. 

Par value 

$58,000.00 

$229, 000. 00 

31,000.00 

66, 000. 00 
11 , 000 . 00 
95,000.00 

100,000. 00 

487,000.00 

$1,077,000.00 

Exhibit 

District of Columbia, 

City of Washington, ss: 

Personally appeared before me, the undersigned, a notary public 
in and for the said City and District, Edward A. Stockton, Jr., who 
being duly sworn, says that he, the said Edward A. Stockton, Jr., is 
a duly appointed and qualified Lieutenant Colonel of Coast Artillery, 
United States Army; and that under the immediate direction 
44 of the Acting Chief of the Bureau of Insular Affairs, and 
with consent of the Supervising Receiver Insolvent Banks of 
the Treasury Department given on February 28, 1933, and with the 
written approval of the Secretary of War, sold on March 1st and 
2nd, by competitive bidding, the securities deposited by The Com¬ 
mercial National Bank of Washington, D. C., as collateral to secure 
a deposit of Philippine public funds with that bank; that the at¬ 
tached inclosurse numbered 1 to 4 include true copies of the slips 
received from the brokers purchasing the bonds as a result of the 
aforesaid sale; that the total amount realized by the sale of the col¬ 
lateral was $997,448.33; that the sales were consummated by the 
delivery of the bonds through The Chase National Bank of New 
York to the purchasers against payment of the agreed purchase 
prices; that the money received in payment of these bonds was depos¬ 
ited in The Chase National Bank to the credit of the Treasurer of 
the Philippine Islands Treasury Certificate Fund Account, Demand 
Deposit. 

[seal] (Signed) Edward A. Stockton, Jr., 

Edward A. Stockton, Jr., 

Lieutenant Colonel , Coast Artillery , United States Army, 

Assistant to Chief , Bureau of Insular Affairs , 

Munitions Building , Washing ton, D. C . 

Subscribed and sworn to this 7th day of April, 1933, as witness my 
hand and official seal. 

[seal] i (Signed) C. C. Coombs, 

Notary Public . 


Description 

Federal Farm Loan. Federal Land Bank Bonds. 4%% of July 
1, 1933-53. 

Federal Farm Loan, Federal Land Bank Bonds, 4%% of July 1, 
1934-54. 

Federal Farm Loan, Federal Land Bank Bonds, 4 y 2 % of Jan¬ 
uary 1, 1933-43. 

Federal Farm Loan 4*6 Bonds of May 1, 1932-42. 

Federal Farm Loan Bonds of July 1, 1933-53. 

Federal Farm Loan Bonds of May 1, 1937-57. 

U. S. Treasury 3%% Bonds of March 15, 1956. 

U. S. Treasury 3%% Bonds of March 15, 1941-43. 
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45 Exhibit “E-4.” j 

Description and list of pledged bonds sold by the Treasurer of the 
Philippine Islands, together with amounts derived from; the sales 
and dates of sales. 


Par value 

Description 

Date of sale j 

i 

Proceeds 
derived from 
sales 

$58,000.00 

Federal Farm Loan Bonds, Federal Land Bank Bonds, 


| 


229,000.00 

4*A% of July 1. 1933/53.......... 

Federal Farm Loan Bonds, Federal Land Bank Bonds, 

March 

1,1933 

$46,338.98 

31,000.00 

4^% of 7/1/34-54.. 

Federal Farm Loan Bonds, Federal Land Bank Bonds, 

March 

1,19331 

190,484.28 

4H%of 1/1/33-43....... 

March 

1,1933 

26,276.38 

66,000.00 

Federal Farm Loan 4H% Bonds of May 1, 1932-42... 

March 

1,1933 

56,240.26 

11,000.00 

Federal Farm Loan 4Bonds of July 1, 1933-53. .. 

March 

1,1933! 

9.230.38 

95,000.00 

Federal Farm Loan 4A% Bonds of May 1, 1937-57. 

March 

1,1933 

78,585.13 

100,000.00 

United States Treasury 3^% Bonds of March 15. 1956. 

March 

1,1933 

102,364.58 

487,000.00 

United States Treasury 3H% Bonds of March 15, 1941-43_ 

l 

March 

1,1933 

487,928.34 

$997,448.33 


Exhibit u Eo ” 


Robeet C. Baldwin, Receiver , 

Commercial Nalional Bank of ^Washington: 
To Treasurer of the Philippine Islands: 
Charge to: 0-1 & U. 

Voucher No. 1713. 

Address, Washington, D. C. 

Date, November 14, 1933. 


Date 

- 1 — 

For— 

Amount 


Lia. #16183— 1 Treasurer of the Philippine Islands: 

Received of Robert C. Baldwin, Receiver of The Commercial National Bank pf 
Washington, the sum of $6,154.41 in full settlement of the balance of an account 
in the name of Treasurer of the Philippine Islands, together with accrued 
interest, the acceptance of w T hich sum operates as a full and complete release of 
the said Robert C. Baldwin as Receiver of The Commercial National Bank of 
Washington from anv future claim arising out of the said account. . i 

$6,154.41 




Approved by office letter dated November 10, 1933. 
Received from Robert C. Baldwin, Receiver of the Coe 

imercial 


National Bank of Washington, D. C., $6,154.41 in full settlement of 
the within described account. 


(Signed) Treasurer of the Philippine! Islands, 

By (s) Creed F. Cox, 

Chief , Bureau of Insular Affairs , Payee . 

Approved : 

Robert C. Baldwin. 

By (s) R. W. Winter. 
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47 Separate answer of United States Shipping Bdard 

Merchant Fleet Corporation 

\ 

Filed September 19, 1935 

* * * * * * * 

Comes now the defendant, United States Shipping Bbard Mer¬ 
chant Fleet Corporation, and for its separate answer to j plaintiff’s 
Bill of Complaint, defendant says: 

1. It admits the allegations contained in Paragraph 1 of the Bill 

of Complaint. i 

2. It has no knowledge as to the truth of the allegations contained 
in Paragraph 2 of the Bill of Complaint. 

3. It admits that this defendant is a corporation organized and 
existing under the laws of the District of Columbia and is located 
in said District, as alleged in Paragraph 3 of the Bill of Complaint. 
It denies that this defendent is doing any business in sai^ District 
or anywhere else, except as a duly authorized agent of the United 
States, as hereinafter expressly set forth. 

4. It admits that defendant, George H. Dern is a citizen of the 
United States and a resident of the District of Columbia, and that 

said defendant is Secretary of War of the United States, as 

48 alleged in Paragraph 4 of the Bill of Complaint. It has no 
knowledge as to the truth of the other allegations contained in 

said paragraph. 

5. It has no knowledge as to the truth of the allegations Contained 
in Paragraph 5 of the Bill of Complaint. 

6. It has no knowledge as to the truth of the allegations con¬ 
tained in Paragraph 6 of the Bill of Complaint. 

7. It has no knowledge as to the truth of the allegations contained 
in Paragraph 7 of the Bill of Complaint. 

8. It admits that defendant Homer S. Cummings is a citizen 
of the United States and a resident of the District of Columbia and 
that he is Attorney General of the United States. It has po knowl¬ 
edge as to the truth of the other allegations contained in Paragraph 8 
of the Bill of Complaint. 

9. It admits the allegations contained in Paragraph 9 of the Bill 

of Complaint. ; 

10. It has no knowledge of, interest in or concern with the allega¬ 
tions contained in Paragraph 10 of the Bill of Complaint and said 
allegations state no cause of action against this defendant. 

11. Answering Paragraph 11 of the Bill of Complaint, this de¬ 
fendant denies each and every allegation contained thereiii, except 
those allegations hereinafter expressly admitted. 

It admits that the name of this defendant was changed from 
United States Shipping Board Emergency Fleet Corporation^) United 
States Shipping Board Merchant Fleet Corporation by the pro¬ 
visions of the Appropriation Act (Public No. 600—69th Congress), 
making appropriations for the United States Shipping Bdard for 
the fiscal year ending June 30,1928. 

49 It admits that on or about August 18. 1917, the | United 
States Shipping Board Emergency Fleet Corporation, which 

was the former name of this defendant corporation, opened a deposit 
account in the Commercial National Bank of Washington a,nd that 

29809—37-3 
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from time to time this defendant made deposits in said bank which 
were credited in said account, but this defendant denies that the said 
account was open on the books of said bank at the time said bank 
closed its doors and suspended operations and says that the deposit 
account opened on or about August 18, 1917, as aforesaid, was closed 
on or about August 5, 1918. 

It admits that the date said bank closed its doors and suspended 
operations, to-wit, on February 27, 1933, there was a balance of 
public funds amounting to $264,302.16 credited to this defendant 
on the books of said bank in another account entitled “United States 
Shipping Board Merchant Fleet Corporation, Agent, Deposit Ac¬ 
count,” which has been opened with said bank on or about Decem¬ 
ber 1,1921, pursuant to a resolution of the Board of Trustees of this 
defendant passed that day, which is hereinafter set forth in Para¬ 
graph 23 of this Answer. It says that by letter to said Bank, dated 
June 14,1923, notice was given to said Bank that this defendant was 
acting solely as an agent of the United States Shipping Board, that 
this defendant had no beneficial interest in the account then carried 
in said Bank and that the title of said account should be changed 
to “United States Shipping Board Emergency Fleet Corporation, 
Agent, Deposit Account.” Thereafter, the account was so carried 
by said Bank until defendant’s name was changed and thereafter 
the account was carried on the books of said bank under the name, 
caption, and designation, “United States Shipping Board Merchant 
Fleet Corporation, Agent, Deposit Account.” 

50 It admits that at the time of the suspension and closing of 
said bank, on February 27, 1933, there was a balance of public 
funds amounting to $144,995.12 credited to this defendant on the 
books of said bank in another deposit account which had been opened 
by this defendant on January 14, 1926, and which was carried under 
the name, caption, and designation, “United States Shipping Board 
Merchant Fleet Corporation, Agent, Good Faith Deposit Account.” 

It admits that continuously from the time of the opening of said 
account designated “Agent, Good Faith Deposit Account” until the 
name of this defendant was changed as aforesaid, this account was 
earned under the name, caption, and designation, “United States 
Shipping Board Emergency Fleet Corporation, Agent, Good Faith 
Deposit Account,” but says that thereafter continuously for more 
than five years and until the said suspension of said bank the said 
account was carried under the name, caption,, and designation, 
“United States Shipping Board Merchant Fleet Corporation, Agent, 
Good Faith Deposit Account.” 

It admits that this defendant had made deposits in said two ac¬ 
counts from time to time. 

It admits that a first dividend of 20% and a second dividend of 
30%, upon the outstanding claims against said Bank has been paid 
to certain depositors and creditors of said Bank as alleged in Para¬ 
graph 11 of said Bill of Complaint. 

It admits that on November 19, 1931, said Bank duly executed 
and delivered to this defendant a certain instrument in writing and 
that Exhibit B-l, attached to the Bill of Complaint is a true copy 
thereof. 
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It admits that during the existence of said two deposit accounts 
said Bank pledged as security for the repayment of the public 

51 funds on deposit in said Bank in said two accouiits certain 
bonds of the par value of, to-wit, $400,000.00, which bonds 

are correctly described in Exhibit B-2 attached to the Bill of Com¬ 
plaint, but defendant expressly denies that said pledge wag unlawful 
or illegal. 

It says it is advised that plaintiff’s allegations that thepe was no 
authority or capacity in said Bank to pledge said assets as security 
for said two deposits and that said bonds when pledged becape a trust 
and were so held by this defendant for the benefit of said Bank, its 
depositors, creditors and share holders, are all conclusions of law 
which this defendant is not obligated to answer, but nevertheless, 
this defendant expressly denies each and every one of said conclu¬ 
sions of law, and upon the facts hereinafter set forth sayg that the 
pledge of said securities was in all respects valid and legal and was 
and "is binding upon said Bank and the depositors, creditors and 
stockholders thereof. It further says that the only obligation resting 
upon this defendant in favor of the Bank, its depositors, creditors or 
stockholders, was to pay to said Bank or its successor whatever sur¬ 
plus that might result upon liquidation of said bonds in excess of the 
amount required to fully satisfy the lien against said security, created 
as hereinafter set forth, and that this obligation was fully satisfied 
by the payment to the plaintiff on, to-wit, April 27, 1933, of the sum 
of $4,270.17, as admitted in Paragraph 11 of the Bill of Complaint. 

It admits that after the closing of said Bank on February 27, 1933, 
and as a result of certain transactions consummated with the express 
consent of the plaintiff and with the express approval of the Comp¬ 
troller of the Currency, which transactions are hereinafter set forth, 
this defendant’s principal, the United States of America, has 

52 received full and complete reimbursement for the balances of 
public moneys on deposit in said Bank to the credit of this 

defendant at the time said Bank was closed and suspended operations, 
together with interest on said balances; but this defendant denies that 
such reimbursement was accomplished in the manner set .forth in 
Paragraph 11 of the Bill of Complaint and denies plaintiff’s conclu¬ 
sions of law that the said reimbursement was erroneous anil unlaw¬ 
ful ; and upon information and belief, this defendant says that the 
facts concerning said transactions were as follows: 

After the said Bank closed and prior to March 8, 1933, the Treas¬ 
urer of this defendant corporation conferred with certain officials 
of the Division of Insolvent National Banks in the office of the 
Comptroller of the Currency, which last named officer of the Gov¬ 
ernment was then and still is charged by law with supervision over 
the affairs of said insolvent Bank, to determine what method should 
be pursued to safeguard and protect the interests of the United 
States in and to the public moneys deposited in said Bank to the 
credit of this defendant. As a result of said conference the presi¬ 
dent of this defendant corporation sent a letter to the Comptroller 
of the Currency under date of March 8, 1933, making inquiry as to 
whether this defendant might dispose of the bonds theretofore? 
pledged by the said Bank as security for said deposits of public 
money. A true copy of said letter is hereto attached, marked Ex¬ 
hibit “A-l” and made a part hereof. As a result of said conference 
and said letter, the Deputy Comptroller of the Currency, by letter 
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dated March IT, 1933, transmitted to plaintiff a copy of defendant’s 
letter (exhibit A-l) and authorized plaintiff to notify this defend¬ 
ant that plaintiff would interpose no objection to the sale of 
53 the pledged securities and the application of the proceeds to 
payment of this defendant’s deposit balances. A true copy of 
the Deputy Comptroller's said letter is hereto attached, marked Ex¬ 
hibit “A-2” and made a part hereof. The said Deputy Comptroller 
transmitted a copy of his said letter (exhibit A-2) to the president 
of this defendant corporation by letter dated March IT, 1933, a 
true copy thereof being hereto attached marked Exhibit “A-3", and 
made a part hereof. Thereupon, plaintiff notified this defendant he 
would interpose no objection to the sale of the pledged bonds and 
this defendant then delivered said bonds to the Treasurer of the 
United States for safe keeping. After such delivery was made and 
on April 4, 1933, the Chairman of the United States Shipping Boards 



made a part hereof. By two letters dated April T, 1933, from plain¬ 
tiff to this defendant, true copies thereof being attached hereto, 
marked Exhibit “A-5” and “A-6”, respectively, and made a part 



nreutJappflU had. been- pledgecfTby the bank as s ecur ity for the de- 
p osits of pu blic, .money maintained by defendant m said bank and 
bv said, letters Plaintiff requested the privilege of redeeming certain of 
s aid bonds w hich ha d a pa r value of $2T5,000 by_.payment to this 
defendant of a like sum m cash.~ Upon receipt of said letters 
54 from plaintiff, the United'States Shipping Board requested 
the Secretary of the Treasury orally and later by letter dated 
April 10, 1933, to refrain from selling said certain bonds at the par 
value of $2T5,000. Upon receipt of the Chairman’s said letter (ex¬ 
hibit A-4) and the Shipping Board’s oral modification thereof as 
aforesaid, t he Un der. Secretary, of the Treasury, by letter dated 
4spril 8, JL933”. instructed the Federal Reserve Bank. New York City, 
th^LS^I^fiA^arer^of the United States had b een instructed to can¬ 
c el and deliver to the Register of the Treasury'for credit to the 
d^TiWrmnaf.ioiuil .account^oJL^said „Federal .Reserve Bank, $100,000 
Treasury 3%^s Bonds of 1946-49, and $25,000 Treasury 3%’s Bonds 
of 194£^5fu said^bonds. bfiingLsome of the collateral pledged by said 
CommercAal3an]^QfJ^shingtcai,with'this defendant and delivered 
to the Treasurer o iXh.e_Jj nited States,, as aforesaid. The" said letter 
further instructed said Federal Reserve Bank to withdraw like face 
amounts of such Treasury Bonds as above described from its de¬ 
nominational exchange stocks and arrange for their sale on the mar¬ 
ket, the proceeds to be credited to the account of the treasurer of 
this defendant corporation. A time copy of said letter to the Fed¬ 
eral Reserve Bank is hereto attached, marked Exhibit “A-T”. 
Plaintiff’s offer to redeem certain of said bonds having a par value 
of $2T5,000 by payment to this defendant of a like sum in cash was 
reported to the United States Shipping Board and acceptance of 
said offer was approved by that Board on April 11, 1933. By letter 
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dated April 12, 1933, from the Chairman of the United States Ship¬ 
ping Board to the Under-Secretary of the Treasury, a trhe copy 
thereof being hereto attached, marked Exhibit ‘‘A—8”, and!made a 
part hereof, the Treasury Department was advised of the! United 
States Shipping Board’s approval of plaintiff’s offer and the Treas¬ 
ury Department was requested to handle the transaction 
55 along the lines indicated in said letter, but the Comptroller 
General of the United States, by letter to the Chairman of the 
United States Shipping Board, dated April 14, 1933, objected to the 
proposed transaction on the ground that said bonds then possessed 
a market value greater than the par value thereof and the proposed 
redemption arrangement would result in a surrender of contractual 
rights of the United States without an adequate valuable considera¬ 
tion therefor. A true copy of the Comptroller General’s letter is 
attached hereto, marked Exhibit “A-9”, and made a part| hereof. 
A fter furth er .negotiations between plaintiff and defendant and the 
C^ptrrJleii ^Ulhe Currency, it was mutually agreed that certain 
nf |h p pledged .bonds, namely, the Fourth. .Liberty..Bonds of 

the par-value, of. $200,000>, and. the ,Um^ .3.%% 

Bonds of the..par value of4>I5,QQQ with unmatured interest coupons 
attached, would be sold and d elivered to p laintiff for the j sum_of 
$281,695.3lin ca sh. By letter dated XpnO.C.18^3ibihTQie Chan:- 
Than of^^^TWdKdted^States Shipping.jBoard_ tojthe Under-Secretary 


was 


advised of said revised agreement ana requested to forward said 
bonds to 'fliTFSaerar^ City, for safejkeepmg 

and'“su^ij^r tQ ’the^qrde r'',Qf.fhe Comptroller of the Curre ncy for'th e 
benefit of the depositors of ..the Commercial National Bank. .0.1 Vy ash- 
imrton, after the checks received by this defendant and deposited in 


the Federal -Reserve, -Bank of-New York City the identical bonds 
t hereto f ore .pledged by sai d b ank^butasjappears from ajetterfrom 
The Assistant Secretary of the Treasury to the Deputy Gov- 
56 ernor of said Federal Reserve, Bank, dated April 21, 1933, 
a true copy thereof being hereto attached, marked'Exhibit 
U A-11”, and made a part hereof, Hie Treasurer of the United States 
was instructed to cancel said bonds and deliver them to the Register 
of J±Le..Treasury- for-eredit to tho-denominational exchange | account 
of said Federal Reserve Bank and the Commissioner of the Public 
Debt authorized said Federal JReserve JBank to deliver and hold for 
safe keeping other similar bonds, subject to the order of the Comp¬ 
troller of the Currency for the benefit of the depositors of the Com¬ 
mercial National Bank of Washington. The said offjcia Ls.,.of-The 
Treasury Department. aiKLth&-JFfeder£^^ 

City, linn id a t ed the interests of the United States in thebonds 
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United Sta tes fo r account. of Hebe r M. Wells, Treasurer, U nited 

f iiates~S SIpping .Board. Merchant Fleet CorpoH^rv.under Symbol 
_o. 93500 , as appears from, letter from the- A ssist a n t JDeputy Gov¬ 
ernor of tlie Federal Reserve Bank of New York to the Under¬ 
secretary of the Treasury, dated April 12, 1933, a copy thereof 
being hereto attached, marked Exhibit “A-12” and made a part 
hereof. 

Defendant, de nies that it collected ,ancL.jetai ned t he sum of 
S5.515.49 derive d from the coup.on 3 _affixed toJhe pled gedJbpnds, but 
sa ys that on_ApjriJL.5, 193 3, it deposited uncashed ma tured interest 
coupons amounting. ,to^^34.2|\with the Treasurer of the 
57 United, States, an dihal on^April 17^ 19MZit^aIgO.-dej)osited in 

the.Trea sur y ofjthe United States check of the Treasurer of 
flip United Shd-.pg tbipfpfofnrp reopTyed for the"" remainder of the 
matured, interest coupons on said bonds. DefeiidSnJLsays that this 
liquidating mat ured interest coupons was pursued with the 

knowledge and consent of both the Comptroller of the Currency and 
plaintiff. 

Defendant further says that as a result of the liquidation bv the 
United States Treasury Department as above set forth of the inter¬ 
ests of the United States in the bonds pledged by said bank as 
security for the deposits of public moneys made by this defendant 
in said Bank, the Treasurer of the United States had and received 
the sum of $125,460.94 as proceeds of the securities sold by the Fed¬ 
eral Reserve Bank of New York City as aforesaid, the further sum 
of $281,695.31 proceeds of the checks drawn by the Comptroller of 
the Currency as aforesaid, and the further sum of $5,984.24 proceeds 
of the matured interest coupons deposited by this defendant as afore¬ 
said, or a total of $413,140.49. Defendant further says that said 
proceeds were applied in liquidation of the balance of $264,125.05 in 
defendant's “Agent Deposit Account” in said bank on February 27, 
1933, less an adjustment made in said account on March 29, 1933, 
amounting to $943.54, leaving a net balance of $263,181.51, plus in¬ 
terest accrued on the said balance up to February 27, 1933, amount¬ 
ing to $177.11, plus interest on said balance from February 28, 1933, 
to April IT, 1933, inclusive, amounting to $341.68, or a total applied 
to liquidation of said “Agent Deposit Account” of $263,700.30, 
58 and said proceeds were also applied in liquidation of the bal¬ 
ance of $144,883.62 in defendant’s “Agent Good Faith Deposit 
Account” in said bank on February 27. 1933, plus interest on said 
balance to February 27, 1933, amounting to $111.50, and plus interest 
on said balance from February 28, 1933, to April 17, 1933, inclusive, 
amounting to $174.90. or a total of $145,170.02, making a gross total 
of $408,870.32 applied in liquidation of the interest of the United 
States in said pledged bonds. The difference between the total pro¬ 
ceeds from said bonds, amounting to $413,140.49, and the $408,870.32 
so applied, which difference amounts to $4,270.17, was paid to the 
plaintiff by this defendant on April 27, 1933. A tabulation showing 
in detail the application of the proceeds of said bonds is hereto 
attached, marked Exhibit “A-13” and made a part hereof. 

This defendant denies that by reason of said transactions or any of 
them, a trust in favor of the depositors, creditors and stockholders of 
said bank was created and is enforceable by plaintiff against this 
defendant in this or any other proceeding. 
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For further answer to the allegations contained in Paragraph 11 of 
the Bill of Complaint, this defendant refers to Paragraphs 15 to 37, 
inclusive, of this answer. 

12 to 14. It has no knowledge of, interest in or concerri with the 
allegations contained in Paragraphs 12,13 and 14 of the Bill of Com¬ 
plaint and said allegations state no cause of action against this 
defendant. 

59 Further answering the Bill of Complaint this defendant says: 

15. Under Act of Congress, approved September 7J1916, (39 

Statutes at Large, 728; U: S. C. Title 46, Sec. 801, et seq.), designated; 
by the statutory name of “Shipping Act, 1916”, provision was made 
for the creation of a Federal Board, to be appointed by the President 
of the United States and to be known as United States IShipping 
Board. Pursuant to said Act Commissioners were duly appointed by 
the President and confirmed by the Senate. The said Board organized 
in January 1917, and thereafter and up to August 10, 1933; acted as 
an independent Federal establishment, with all the powers and duties 
conferred upon it by said Shipping Act, 1916, and after Jufie 5, 1920, 
with all the powers and duties conferred upon it by the Merchant 
Marine Act, 1920, and other Acts of Congress not herein specifically 
mentioned. 

16. Section 11, Shipping Act, 1916, authorized the United States 
Shipping Board, if in its judgment such action was necessary to carry 
out the purposes of the said Act, to form under the la\Vs of the 
District of Columbia one or more corporations, provided that the cap¬ 
ital stock of such corporation or corporations should not exceed $50,- 
000,000 and, for and on behalf of the United States, to subscribe to, 
purchase, and vote not less than a majority of the capital stock of any 
such corporation and do all other things with regard thereto fiecessary 
to protect the interests of the United States and to carry out the pur¬ 
poses of the Shipping Act, 1916. Immediately after the Congress 
declared war on the Imperial German Government on April 6, 1917, 
the United States, acting through the United States Shipping Board, 

entered upon an extensive shipbuilding program. To provide a 

60 convenient agent for superintending and carrying out ^aid pro¬ 
gram and to carry out the purposes of the Shipping Act, 1916, 

and pursuant to its provisions, the said Board caused to be incorpo¬ 
rated, on April 16,1917, under the laws of the District of Columbia, 
a Federal corporation, under the name “United States Shipping 
Board Emergency Fleet Corporation,” which corporation finder its 
present name, United States Shipping Board Merchant Fleet Corpo¬ 
ration, is this answering defendant. 

17. After its incorporation as aforesaid, and during the year 1917, 
the said United States Shipping Board, for and on behalf of the 
United States, subscribed to all the authorized capital stock of de¬ 
fendant corporation in the sum of $50,000,000 and caused said sum to 
be paid to this defendant from the Treasury of the United States. 
During its entire corporate existence the said sum of $50,000,000, so 
received by this defendant from the United States, has been all the 
money this defendant has ever possessed as private corporate funds 
and the said entire sum of $50,000,000 was disbursed, paid but and 
expended by this defendant prior to December 31, 1917. Since the 
last mentioned date this defendant has not received or possessed any 
private corporate funds of its own, and all of the funds that have 
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come into its possession or that have been under its control since 
December 31, 1917, have been funds appropriated by the Congress of 
the United States to be used and expended by defendant as an agent 
of the United States, or funds received by defendant as an agent of 
the United States from private sources and in which the defendant 
has possessed no equitable or beneficial corporate interest. 

18. After its incorporation and up to June 5, 1920, all of this 
defendant’s activities and transactions were carried on as an agent 
of the United States by virtue of powers directly delegated to this 

defendant by various Executive Orders of the President of the 

61 United States, by Acts of Congress and by resolutions duly 
adopted by the United States Shipping Board. While acting 

as such public agent, during said period, this defendant received ana 
disbursed for the account of the United States very large sums of 
money and acquired thereby and by expenditure of its own corporate 
funds as aforesaid, a great amount of real and personal property 
to which it held title, up to June 5, 1920, as an Agent and as a trustee 
for the United States. 

19. On June 5, 1920, the Act of Congress designated by the 
statutory name, Merchant Marine Act, 1920, was approved by the 
President, (41 Statutes at Large, 988; U. S. C. Title 46, Sec. 861, 
et seq.). By section 4 of said Act all of the property and assets of 
whatsoever kind, acquired by this defendant as aforesaid, except 
such as in the opinion of the President of the United States were 
required for use by other branches of the service of the Government 
of the United States, w’ere transferred to the United States Shipping 
Board, and this defendant thereby was divested, by operation of law, 
of any private corporate ownership in all money or property in its 
possession or under its control, including all property acquired for 
the use and account of the United States through expenditure of its 
own corporate funds, as hereinbefore stated. 

* 20. On April 16, 1923, this defendant, by a formal deed duly 
signed, sealed and delivered by its President and Secretary thereunto 
duly authorized, and upon a valuable consideration, granted, bar¬ 
gained, sold, transferred, assigned and conveyed to the United States 
of America, its successors and assigns, all the goods, chattels, bonds, 
bond notes, shares of stock, contracts, securities, claims, personal 
property, and choses in action, including accounts against divers per¬ 
sons for the payment of money, and all personal property of 

62 every kind and "description whatsoever, wherever the same was 
situated, theretofore acquired by this defendant and not there¬ 
tofore disposed of by it and then remaining under the disposition or 
control of this defendant. A true copy of said deed is hereto an¬ 
nexed, marked Exhibit “B” and by reference thereto incorporated 
herein. Upon the execution and delivery of said deed the defendant, 
by its voluntary act, divested itself of all title or color of title to 
any and all money and other personal property then in its possession 
or "on deposit in any bank or banks, and thereafter and up to the 
time this suit was filed this defendant has not owned any personal 
property, including money, and has not possessed or controlled any 
money on deposit m any bank or banks except public funds appro¬ 
priated by Congress and funds received by this defendant in the 
performance of its authorized activities as a public agent as herein¬ 
after set forth and in which this defendant possessed no equitable or 
beneficial interest. 
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21. The Merchant Marine Act, 1920, conferred various powers and 
duties upon the United States Shipping Board with respect to the sale 
and operation of vessels ow’ned by the United States andi controlled 
by said Board and with respect to the liquidation of the property and 
other assets acquired for the account of the United States prior to 
June 5, 1920, and transferred to said Board as aforesaid. Section 12 
of said Act continued the legal existence of the defendant corporation 
until all of the Government’s merchant vessels, transferred to the 
Board, were sold in accordance with the provisions of said Act. Sec¬ 
tion 35 of said Act provided that, except as therein specifically pro¬ 
vided, the power and authority vested in the United State^ Shipping 
Board might be exercised directly by the Board, “or by it through 

the United States Shipping Board Emergency Fleet Corpora- 

63 tion.” Pursuant to the authority so conferred, the United 
States Shipping Board, by suitable resolutions duly i*nd legally 

adopted, subsequent to June 5, 1920, and from time to time, dele¬ 
gated certain of its powers with respect to the sale and operation of 
vessels, liquidation of the Government’s property and assets and dis¬ 
bursement and collection of its public money, to this defendant, to 
be exercised and performed by this defendant as the Board’s adminis¬ 
trative agent. True copies of the resolutions adopted by the United 
States Shipping Board as aforesaid are hereto annexed, marked 
Exhibits “C,” “C-l,” “D,” and “E,” respectively, and made a part 
hereof. 

22. In the Sundry Civil Act, approved June 5, 1920 (Public 246, 
H. R. 13870), the same date the Merchant Marine Act, 19^0, became 
effective, the Congress appropriated to the United States Shipping 
Board a large sum of money, including the unexpended balance on 
hand on July 1, 1920, which appropriation, inter alia, was for the 
following purposes. 

“The expenses of the United States Shipping Board Emergency 
Fleet Corporation, during the fiscal year ending June 30, j 1921, for 
administrative purposes, the payment of claims arising from the can¬ 
cellation of contracts, damage charges, and miscellaneous adjust¬ 
ments, maintenance and operation of vessels, and the completion of 
vessels now under construction.” 

Thereafter, and until the fiscal year ending June 30, 1933, the 
Congress has annually appropriated large sums of money to the 
United States Shipping Board for “the expenses” of this defendant 
and other purposes, and under the appropriations so made and under 
the authority delegated to this defendant by resolutions of tlje United 
States Shipping Board as aforesaid, this defendant’s activities as an 
agent of said Board have been financed and this defendant has 

64 acquired possession of and has disbursed a large part of such 
public money so appropriated, but the acquirement and pos¬ 
session and disbursement of such appropriated public monqy has at 
all times been in defendant’s capacity as a duly authorized agent of 
the United States and not in its capacity as a private corporation. 

23. jU the time of the closing of the Commercial National Bank 

of Washington Oil February 27, 1933, die moneys 611 deposit in said 
Bank, amounting to $264,302.16, an dL c^dit.p.d on id - 

bank under tne name, caption, and designation, “United Stages Ship- 
-piog Board Merchant Fleet Corporation, Agent, Deposit Account”, 
as alleged in Paragraph IT oT the Bill of Complaint, were wholb 
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and exclusively composed of public moneys derived from proce eds 
of sale of "(Government vessel s? re venues from the operation ofTrov- 
ernment™vessels, rentals trom reaLestate owned St ates, 

ba nk int e rest on public funds* and miscell aneous reveiiue^s ZSLtKA 
United Sta tes, wm cHliad^coinfi, into the poss es^o n-af-o r . uad er-^he 
confroT of” this defendant in the cours e of its ac tivities, as a duly: 
authorized agent o f jrhe TTmtecTStates, as he reinahay gset forth in 
Parag raph ~21 of this Answer? ^ 

The said deposit* account Tiad been opened on December 1, 1921, 
and thereafter had been continuously maintained in said Bank up to 
the time of the closing thereof, as aforesaid, pursuant to a resolu¬ 
tion duly adopted on December 1, 1921, by the Board of Trustees of 
this defendant corporation, which resolution was as follows: 

“Whereas, In the interests of the United States it is desirable to 
facilitate the negotiation of checks drawn on depositaries other than 
the Treasurer of the United States, 

“Resolved, That the Treasurer of the United States Shipping 
Board Emergency Fleet Corporation be and he is hereby authorized 
to open an account with the Commercial National Bank of Wash¬ 
ington, D. C., a constituent member of the Federal Reserve and a 
government depositary, in the name of the United States Ship- 

65 pingr Board Emergency Fleet Corporation, subject to the check 
of the Treasurer, this account being established for the purpose 

of depositing for immediate collection checks drawn in favor of the 
Emergency Fleet Corporation on depositaries other than the Treas¬ 
urer of the United States; proceeds from said checks to be placed 
in said account to the credit of the Emergency Fleet Corporation in 
order that they may be available for immediate expenditure by the 
Emergency Fleet Corporation or transfer to the Treasury of the 
United States.” 

* No disbursements from this deposit account were made by this de¬ 
fendant and no checks were drawn thereon except checks for adjust¬ 
ments with said bank and checks deposited with the Treasurer of the 
United States for the purpose of transferring funds from said ac¬ 
count to the United States Treasury. Such transfers of funds from 
said account were made from time to time in round sums of $50,000 
or $100,000 and the funds so transferred were immediately commin¬ 
gled in the United States Treasury with other public funds of the 
United States. 

Section 14 of the Merchant Marine Act, 1920, requires that the 
net proceeds from the activities authorized by that Act, less such 
amount as might be authorized annually by Congress to be withheld 
as operating capital, and less amounts needed for the insurance and 
construction loan funds maintained by the United States Shipping 
Board, should be covered into the Treasury of the United States as 
miscellaneous receipts. 

24. At and before the day and date defendant opened the said 
“Agent ? Deposit Account”, in said bank on December 1, 1921, as 
aforesaid, and continuously since that date, and up until the date of 
the filing of this Answer, this defendant has kept and maintained 
in the Treasury of the United States deposit-checking accounts in 
which this defendant from time to time deposited public 

66 moneys controlled by this defendant in its capacity as an a<*ent 
of the United States as aforesaid, which public moneys had 

come into this defendant’9 possession or under this defendant’s con- 



» . . 
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trol from governmental activities precisely similar to tljie transac¬ 
tions from which all the funds deposited by this defendant in said 
bank were derived, and upon information and belief all said funds 
so deposited were received and accepted by the Treasurer of the 
United States as public moneys of the United States, and! were held 
and disbursed by the Treasurer of the United States updn order of 
this defendant supported by public vouchers duly executed, 

25. At the time of the closing of the Commercial National Bank 
of Washington, on February 27, 1933, the funds on deposit in said 
Bank amounting to $144,995.12, and credited on the books of said 
Bank under the name, caption and designation, “United States Ship¬ 
ping Board Merchant Fleet Corporation, Agent, Good Faith De¬ 
posit Account”, as alleged in Paragraph 11 of the Bill of Complaint, 
were wholly and e xclusi vely derived frojn fiends (feliverjed to this 
defendant as security for perforn^anc&joUsales..or^Durchase pr< 

m 


fanF as agent for the Unite 


. ^ _____ tates ^hippjLng 

Boar d or other similar susp^sen^ CTas' and-f flj;,,. whinTUtfcp. Umted 
States was accountable. This defe ndant had continuous ly kept an d 
raaHSjjp&Ls^^ 14.1926. 


this Ac- 

copnt” and no qheeks w ere drawn thereon except to unsuccessful 
bidders .for return of their^eposltToFTbr depdsit witV the Treasurer 
of the UiiitedlStates^when th e ~bidderVdep osit ^was forfeited or 
was credited on the transaction for which the d eposit had been made. 
This defendant possessecUno equitable or "BehencTal interest in any 
of the funds deposited in said account and was merely the trustee 
custodian of said funds, the United States being at! all times 
67 the real owner of all of said funds and of said bahk credit. 

From time_to ti me, and wh en. fund$ had accumulated in said 
“Good Faith "Deposit Account” which had been credited oh the pur- 


VAV lVll ViUllt »» V/U1U v JL UlikJ X. V/X A A. tV 

-^-1^ onsaid'account and 

deposited with the Treasurer of the TjhftecT States, who, j upon in- 

rs ot fi 


f ormatioiLaiicLhe lief ^ receiyedsnd^ tX3®SE^tpOuj^ 

jjs pnhhc moneys of ^hpjriifpd States. 

26. Upon information and heTTefj 1 from and after the tpnes said 
two bank accounts were opened by this defendant as aforesaid, and 
during all the time said bank accounts were maintained a)nd up to 
and including February 27, 1933, the officers and directors of said 
bank had notice and well knew that all the funds deposited in said 
two accounts were public funds, in which this defendant [possessed 
no beneficial or private corporate interest, as appears from letter 
from said banks to this defendant’s Treasurer, hereto attached, 
marked Exhibit “E 1” and made a part hereof and they vfell knew 
that the possession of and control by this defendant of said deposit 
accounts and the funds deposited therein was solely in its capacity 


as an agent of the United States. 


on 


27. On November 4, 1931, the United States Shipping Board, and 
l November 11,1931, the Board of Trustees of this defendant, duly 
passed resolutions in the words, letters and figures following, to-wit: 

“Whereas, monies of the United States have been deposited in 
divers banking institutions by the Merchant Fleet Corporation; and 
“Whereas, it is provided under Title 12, Section 90, of the Com¬ 
piled Statutes, that the Secretary of the Treasury shall require all 
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national banking institutions who are acting as financial agents of 
the Government to give satisfactory security by the deposit .of United 
States Bonds and otherwise for the safekeeping and prompt payment 
of the public money deposited with them; and 

“Whereas, it is the desire of the United States Shipping Board to 
follow the plan thus outlined by Act of Congress; 

68 “Resolved, that all banks and banking institutions which 
have or shall have monies of the United States in the name of 

the United States Shipping Board Merchant Fleet Corporation be 
and they are hereby required as a condition of the said deposit to 
give satisfactory security to said Merchant Fleet Corporation by the 
deposit of United States Bonds and otherwise for the safekeeping 
and prompt payment of the public money deposited with them, ana 
for the faithful performance of their duties as depositaries of such 
monies. 

“Further resolved, that the Treasurer of the United States Ship¬ 
ping Board Merchant Fleet Corporation be and he is hereby author¬ 
ized and required to address to each one of the said banks and bank¬ 
ing institutions now having such monies on deposit, a letter in the 
form hereto attached enclosing a form of deposit agreement, and as 
a condition for the continuance of said deposit the said Treasurer of 
the said Merchant Fleet Corporation is authorized and directed to 
require the signing of an agreement in the form attached hereto, 
and the deposit by such depositary of United States Bonds in ade¬ 
quate amounts as collateral for the repayment of the amount of each 
deposit in each bank and banking institution, respectively”. 

28. Upon information and belief, after the adoption of said resolu¬ 
tions by the United States Shipping Board and by this defendant, 
and prior to November 19, 1931, Albert H. Denton, who was then a 
Commissioner of the United States Shipping Board and Chairman of 
said Board’s Committee on Finance, was expressly authorized by 
said United States Shipping Board to negotiate with said bank to 
obtain security therefrom for the deposits of moneys of the United 
States then being maintained in said bank by this defendent as afore¬ 
said. Thereupon, and pursuant to said authority and acting for and 
upon behalf of the United States, the said Albert H. Denton negoti¬ 
ated with the officers of said bank and conferred with the Comp¬ 
troller of the Currency concerning said deposits and the obtaining 
of security therefor. During the course of said negotiations said 
Denton notified the said bank and the officers thereof that 

69 unless adequate collateral was pledged by said bank as security 
for said deposits of public funds the said accounts would be 

closed by the withdrawal of the balances therein. 

As a result of said negotiations and with the approval of the 
Comptroller of the Currency, the said bank agreed to give security 
for the public moneys deposited with it by this defendant and the 
terms of said agreement were embodied in a written instrument duly 
executed by said bank on November 19, 1931 (Exhibit B-l attached 
to the Bill of Complaint). On. to-wit, November 19, 1931, the Com¬ 
mercial National Bank of Washington, in execution of said written 
instrument, delivered to this defendant, and this defendant received 
and accepted, the certain promissory notes described in said agree¬ 
ment, to the aggregate principal amount of $1,858,377.68, secured 
by deeds of trust on certain real properties, and the same thereafter 
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continuously until they were surrendered and returned tio the said 
bank as hereinafter alleged, were held by this defendant, As agent of 
the United States as aforesaid, as security for prompt payment by 
the bank, on demand, of any and all funds deposited or I thereafter 
deposited in said bank to the credit of this defendant. 

On December 9, 1931, the United States Shipping Boar^ duly ap¬ 
proved the said agreement and ratified the acceptance by tips defend¬ 
ant, through its Treasurer, of the promissory notes therein: described, 
upon the conditions therein stated. 

29. On July 20, 1932, by a letter of that date, a true copy of which 
is hereto annexed, made part hereof and marked Exhibit “F”, ad¬ 
dressed to the Treasurer of this defendant, the said bank, among 

other things, requested to be advised whether a substitution 
TO for the said promissory notes delivered as aforesaid by the said 
bank to this defendant of United States Government bonds or 
Treasury Notes as security for the said deposits would be Acceptable 
to this defendant, and advised that the said bank was prepared to 
make such exchange at any time and would like to close such trans¬ 
action without delay; and on the same day upon the written recom¬ 
mendation of that date, a true copy of which is hereto annexed, 
made part hereof and marked Exhibit “G”, by the President of this 
defendant to the United States Shipping Board, the United States 
Shipping Board approved and authorized the proposed substitution 
of securities. 1 

30. On August 2, 1932, the Board of Directors of the said bank 
adopted a resolution, a true copy of which is hereto annexed, made 
part hereof and marked Exhibit “H” hereto, authorizing the! substitu¬ 
tion for the said promissory notes delivered to this defendant as 
aforesaid of the bonds hereinafter described, and on the sarnie day the 
said bank addressed a letter, a true copy of which is hereto annexed, 
made part hereof and market Exhibit “I”, to the United States Ship¬ 
ping Board, wherein, among other things, were stated the conditions 
subject to which such substitution would be made; and on August ^ 
1932, the said bank addressed and caused to be delivered to the 
Treasurer of this defendant a letter, a true copy of which is hereto 
annexed, made part hereof and market Exhibit “J”, with which was 
enclosed a certified copy of the aforesaid resolution of the ]Board of 
Directors of said bank passed August 2, 1932, and also the aforemen¬ 
tioned letter of August 2, 1932, addressed to the United States Ship¬ 
ping Board by the said bank. 

71 31. On August 5, 1932, pursuant to and in conformity with 

the aforesaid action of the United States Shipping $oard of 
July 20, 1932, and the aforesaid resolution of the Board of Directors 
of said bank of August 2,1932, and subject to the conditions stated in 
the aforesaid letter of said bank to the United States Shipping Board, 
of August 2, 1932, this defendant surrendered to the said bahk all of 
said promissory notes and at the same time received from said bank 
as security for said deposits bonds of the United States of the descrip¬ 
tions and in the forms set out below, to-wit: 

.$100,000 U. S. Treas_ 3%% Bonds of 6/15/40-49. 

75,000 U. S. Treas_ 3%% Bonds of 3/15/43. 

25,000 U. S. Treas_ 3%% Bonds of 3/15/46-56. 

200,000 4th Liberty Loan_4% c /o Bonds of 10/15/33-38. 

! 

and thereafter continuously until the said suspension and closing of 
the bank and until the disposal of said bonds as hereinafter alleged, 
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for the satisfaction of the public moneys to the credit of this de¬ 
fendant in said bank at the time of said closing, this defendant held 
the said bonds as security as aforesaid. 

32. At the time said instrument in writing was executed and 
delivered by said bank and said security was given by said bank as 
aforesaid on November 19, 1931, the balance of public moneys on 
deposit in said bank to the credit of this defendant in the account 
carried under the name, caption, and designation “United States 
Shipping Board Merchant Fleet Corporation, Agent, Deposit Ac¬ 
count” was the sum of $643,639.82. Thereafter, and up to the time of 
the closing of said bank on February 27, 1933, acting in reliance upon 
the security pledged by said bank as aforesaid, this defendant made 

further large deposits of public funds in said bank which were 

72 credited by said bank to defendant in said Agent, Deposit 

Account, the total sum of such additional deposits being 

$1,970,656.79. 

Also, on November 19, 1931, the balance of public moneys on de¬ 
posit in said bank to the credit of this defendant in the account car¬ 
ried under the name, caption, and designation, “United States Ship¬ 
ping Board Merchant Fleet Corporation, Agent, Good Faith Deposit 
Account,” was the sum of $64,681.25. Thereafter, and up to the time 
of the closing of said bank on February 27, 1933, acting in reliance 
upon the security pledged by said bank as aforesaid, the defendant 
made further large deposits of public funds in said bank which were 
credited by said bank to defendant in said Agent, Good Faith Deposit 
Account, the total sum of such additional deposits being $170,888.60. 
A tabulation showing by months the deposits of public moneys made 
by this defendant in said Bank from November 19, 1931, to February. 
27, 1933, inclusive, is hereto annexed, marked Exhibit “K” and made 
a part hereof. 

33. This defendant has been informed and believes, and therefore 
avers the fact to be that at the time said agreement was made and 
said collateral was pledged and accepted as aforesaid, the said bank 
was solvent and then possessed other assets sufficient to satisfy all 
lawful demands of all other creditors of said bank. Upon informa¬ 
tion and belief, at the time said deposits of public moneys were being 
made by this defendant in said Bank as aforesaid and up to the time 
of the closing of said Bank as aforesaid, the Commissioners of the 
United States Shipping Board and the Trustees of this defendant 
corporation and the Treasurer thereof, were led to believe and did 
believe that said Bank was authorized to receive said deposits of 
public moneys and to pledge assets of said Bank as security 

therefor. 

73 34. The said action of this defendant and of said bank in 

exacting and in giving security, respectively, for said two de¬ 
posit accounts, upon information and belief, was known to and ap¬ 
proved by the Department of the Treasury of the United States, and 
by the officers thereof charged with supervision of National Banks, 
including the Comptroller of the Currency, and by the exaction and 
giving of security for this defendants two deposit accounts, and the 
approval thereof by the Treasury Department every provision of 
Section 90, Title 12, United States Code, was complied with within 
the intent of the statute, and the pledge of security for the deposits 
by the bank was in all respects valid and lawful and is binding upon 
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the plaintiff and upon all the stockholders and creditors of said bank. 

35. Upon information and belief, said bank, at the time this defend¬ 
ant opened the said deposit account on, to-wit, December 1L 1921, was 
not then, and up to the time of the closing of said bank on Feb¬ 
ruary 27, 1933, did not become designated by the Secretary of the 
Treasury a depository of public moneys of the United States, except 
in the manner hereinbefore set forth and except as a limited deposi¬ 
tory with authority to accept not to exceed $5,000 of deposits made 
by United States Courts and their officers for credit to their official 
checking accounts, as set forth in a letter of January 26, 1923, from 
the Chief of the Division of Deposits of the Treasury Department 
addressed to James B. Reynolds, Vice-President of said bank, a • opy 
of said letter being hereto attached, marked Exhibit “L,” apd made a 
part hereof. 

36. The money, amounting to $281,695.31, collected by the Treas¬ 
urer of the United States on the checks drawn by The <joi 



74 troller of the Currency as atoresaidTthg money amounlm g to 
$125.460.94 credited to the Treasurer qf the United States Ly 

amountin g to $4,250.00 and the matured interest coupons pmouhfn^ 
to $l,734.2^7"depdsited" by this defendant ~'RT r fTi^' J 'Trea§ury~oTThe 
United States ahT otmtmg'fo a totaPof $41Ki-lo!49rTHen 

and soTre mame d unul_UX£L.end o f the fiscal year'T^^^ro^ wit, untiF 
i jpdnight, .Tiihp.To t 1933 . a nd at that tirne nTe pnlv appropiiatioirac E 
under which said mon e 
this defenda nt, to-wit 



other,purposes^L’.ai^OXeji^iineJP^1932 (l7Etat. 468) 7haTiceagTO > 
be of any effect. " ’ i 

37. This defendant does not now possess or control ariy of the 
money claimed by plaintiff or any private corporate moneyj or prop¬ 
erty on which a trust could be imposed by this Court as prayed by 

S laintiff. This defendant has no property or money of its own and 
oes not possess, hold, or control any property or money, except 
public money appropriated by Congress to the former United States 
Shipping Board or to the Department of Commerce, which suc¬ 
ceeded on August 10, 1933, to the powers and duties formerly vested 
in the United States Shipping Board, for certain specified and par¬ 
ticular public purposes and objects. The purposes and objects for 
which said appropriations of public money were made do not include 
provision for payment of a judgment or decree against this defend¬ 
ant in actions of this nature, and this defendant could not law- 
75 fully pay or satisfy from any money now in its possession or 
under its control any decree for the payment of money that 
might be entered in this action. 

In so far as the bill of complaint herein attempts or purports to 
state a cause of action in equity against this defendant and as 
defenses thereto, this defendant states: 

(a) The Bill of Complaint is multifarious in that there is a mis¬ 
joinder of several causes of actions and a misjoinder of parties 
defendant. The facts pleaded with respect to the alleged deposits 
and preferences to Inland Waterways Corporation bear no relation 
to and have no connection with the facts alleged concerning deposits 
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made by and preferences given to the other defendants. The facts 
alleged with respect to the deposits made by and supposed prefer¬ 
ences given to this defendant bear no relation to the facts pleaded 
with respect to the other defendants. The same is true with respect 
to the causes of action alleged against the Secretary of War and the 
Attorney General. The circumstance that each one of the defend¬ 
ants is a government agent or agency does not present a common 
point of decision. The authority of each of said agents and the 
character of the money deposited by each, and the circumstances 
under which the deposits were made and the pledges taken, are de¬ 
pendent on different statutory provisions and upon different sets of 
facts. If this suit is not dismissed, this defendant is entitled to and 
prays the Court to order that this defendant shall have a separate 
trial by the Court. 

(b) Plaintiff is not entitled to maintain this action against this 
defendant because, as appears upon the bill and this answer, only 
property rights, property interests, and public moneys of the United 
States are involved in the transactions between this defendant 


76 and said bank and between this defendant and the plaintiff 
herein. This defendant’s principal, the United States of 
America, is an indispensable party whose interests are and will be 
vitally affected by this suit and in whose absence the Court ought 
not to proceed, but the amount claimed is in excess of $10,000, and 
this Honorable Court does not possess jurisdiction to adjudicate the 
rights of the United States in the subject matter of this suit. 

(c) Even if the deposits to the credit of this defendant in said bank 
at the time of the closing thereof were not lawfully secured by the 
pledged bonds, the payments plaintiff is now seeking to recover were 
voluntarily made by plaintiff with full knowledge of all the facts, the 
transaction is fully executed and upon all the facts the equities as¬ 
serted by plaintiff are inferior to the equities of this defendant and of 
its principal, the United States. 

(d) The moneys paid from the funds of said bank by order of the 
Comptroller of the Currency and the moneys received from the sale 
of the pledged bonds and from the matured interest coupons thereon, 
which constitute the trust res claimed by plaintiff, are not in the 
possession of nor under the control of this defendant, and have not 
been under the control of this defendant since June 30,1933, at which 
time said moneys were commingled with other public moneys in the 
Treasury of the United States. 

(e) The deposits of public moneys made by this defendant in the 
two accounts maintained in said bank and secured by the pledge of 
United States bonds as hereinabove set forth were in accordance with 


the true intent and meaning of Section 90, Title l£, United States 
Code, and the repayment to the United States of the balances 
77 on deposit in said bank at the time of the closing thereof, to¬ 
gether with interest accrued thereon, was in all respects valid 
and lawful. Equity regards substance rather than form and equity 
regards as done that which ought to be done. 

(f) In the alternative, if said bank at the time it received the 
deposits of public moneys from this defendant as hereinabove set 
forth was not an authorized depositary of public moneys and particu¬ 
larly, if said bank had not been authorized as a public depositary of 
the public moneys controlled by this defendant as an agent of the 
United States, said bank and the officers and agents thereof knowingly 
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violated Section 96 of the Criminal Code of the United States (Sec. 
182, Title 18, U. S. C.), and did then and there embezzle Said public 
moneys. The said bank at the time of each such deposit became and 
was bailee and trustee of the moneys so deposited ? for tlje use and 
benefit of the United States, and did not acquire title to any of the 
same, but the title of all thereof remained in the United States, and 
by accepting and receiving each of said deposits of money) and com¬ 
mingling the same with other moneys, said bank did, by fofce of law, 
replace the same by charging the bonds and other property so, as 
aforesaid, by the said bank, delivered to and held by this defendant, 
with a trust as security for the repayment of the money and funds 
of the United States deposited by this defendant as aforesaid; and the 
bonds held by this defendant as aforesaid at the time of the suspension 
and closing of said bank remained and were at that time sd charged; 
and thereafter, with the knowledge and participation of the plaintiff, 
in the execution of said trust, the said bonds were disposed of and 
the proceeds thereof were applied first to the satisfaction of 
78 the sums in said accounts to the credit of this defendant, and 
the excess of such proceeds were paid to and receivied by the 
plaintiff. 

(g) If plaintiff is entitled to recover from this defendant the pay¬ 
ments described in the Bill of Complaint, plaintiff possesses a plain, 
adequate, and complete remedy at law. 

Wherefore, having fully and completely answered the Bill of Com¬ 
plaint, this defendant prays that this action be dismissed as to this 
defendant, with judgment for its costs herein expended and such 
other equitable relief as the exigencies of the case may require. 

Leslie C. Garnett, 

United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney. 

O. P. M. Brown, 

Special Counsel , 

United States Shipping Board 

Merchant Fleet Corporation. 
Attorneys for Defendant , 

United States Shipping Board 

Merchant Fleet Corporation. 

F. R. Conway, 

Of Counsel. 


79 District of Columbia, ss: 

Charles D. Gibbons, being first duly sworn on his oath, de- 

g )ses and says: that he is the Treasurer of the United States Shipping 
oard Merchant Fleet Corporation, the defendant in this action, and 
that he is authorized to make this affidavit for said defendant!; that he 
has read the foregoing answer made by said defendant to the bill of 
complaint herein and knows the contents thereof; that the faqts stated 
in said answer without qualification are within his knowledge and are 
true, and that the facts stated therein upon information apd belief 
he believes to be true. 

Charles D. Gibbons. 


29809—37 
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Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 16th day of September, A. D. 1935. 

[seal] E. W. Andersen. 

80 Exhibit “A r 

March 8, 1933. 

Comptroller of the Currency, 

Treasury Department , Washington , D. C. 

Sir : On the occasion of a recent visit to your office, Mr. Heber M. 
Wells, Treasurer of the United States Shipping Board Merchant 
Fleet Corporation, was referred to the Division of Insolvent National 
Banks for information concerning the deposit carried by the Mer¬ 
chant Fleet Corporation in the Commercial National Bank in Wash¬ 
ington, D. C. 

It was suggested that a letter be forwarded to you concerning this 
deposit, in order that there could be a mutual understanding of the 
facts, and that the proper steps to protect the government’s interests 
might be expeditiouslv determined. 

This account has been maintained in the Commercial National 
Bank for a long period of years and includes the proceeds of numer¬ 
ous checks deposited therein and collections of notes placed with the 
bank for collection and credit to the account. In November 1931, 
pursuant to directions of the Shipping Board, the Commercial Na¬ 
tional Bank was required to furnish collateral security for the deposit. 
The security originally furnished was subsequently replaced by the 
following, which are presently held in custody of the Treasurer of 
the Merchant Fleet Corporation. 


$200,000 U. S. Fourth Liberty Loan 4*4%_1933-3S 

100,000 U. S. Treasury Bonds 3 %% _ 1948-49 

75,000 U. S. “ “ 3%%_1941-43 

25,000 U. S. “ “ 3%% _ 1946-56 


When the Commercial National Bank closed, on February 28, 
1933, the amount on deposit in this account was $409,008.67, which 
exceeds the present market value of the collateral security by approx¬ 
imately $15,300.00. 

For your information, there is attached hereto, copy of letter dated 
August 2,1932, which sets forth the agreement with the Commercial 
National Bank concerning the collateral now held as security for this 
account. 

From the discussion had with representatives of the Division of 
Insolvent National Banks, the rights of the Merchant Fleet Corpora¬ 
tion as a secured depositor were definitely determined, provided there 
could be no doubt that the money on deposit consisted of public 
funds. As to this point, your attention is invited to the terms of the 
Independent Offices Appropriation Act, for the fiscal year 1933 
and/or for preceding years, from which it will be observed that all 
funds of the Merchant Fleet Corporation are appropriated to the 
Shipping Board each year, being designated in the Appropriation 
Act under the heading “United States Shipping Board Shipping 
Fund.” Several specific appropriations are made under this heading, 
including the following: 

81 (a) The amount of operating funds on hand at the begin¬ 

ning of the fiscal year, not to exceed $50,000,000. 

(b) An amount appropriated from funds in the United States 
Treasury. 
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(c) All amounts received during the fiscal year, except sales 
receipts. 

(d) Authorization to use a certain portion of sales receipts to meet 
the expenses of liquidation. 

(e) Interest earned on funds of the Corporation in banks. 

Checks or notes deposited in the Commercial National Bank con¬ 
sist either of operating receipts, as covered by subparagraph (c) 
quoted above, or of collections of principal or interest on ship sales 
or other notes, which in all cases represent amounts due the Shipping 
Board from the sale of vessels or other assets. In this latter con¬ 
nection, it is pertinent to note that all vessels and otheij* assets are 
held in the name of the Shipping Board, as provided by Section 4 
of the Merchant Marine Act of 1920, and there can be no doubt that 
the Shipping Board is a government agency. All sales Agreements 
covering vessels or other assets are executed in the name of the United 
States of America, by United States Shipping Board, acting by and 
through its agent, the United States Shipping Board Merchant Fleet 
Corporation. 

While a portion of sales receipts are available to meet liquidation 
expenses each year, as provided in sub-paragraph (a) of jthe annual 
appropriation acts, as mentioned above, it should also be noted that 
Sections 10 and 11 of the Merchant Marine Act, 1930 (U. S. C., 
Title 46, Sec. 809) as amended by Sections 501 and 501, respectively, 
of the Merchant Marine Act of May 22, 1928, provide that sales 
receipts may be deposited in the Insurance Fund and in the Con¬ 
struction Loan Fund authorized to be maintained by the Shipping 
Board. All sales receipts, including those temporarily deposited in 
the Commercial National Bank, are ultimately used for ofie of these 
three purposes. 

For these reasons, it is believed that there is no doubt bdt that the 
funds deposited in the Commercial National Bank, consisting either 
of operating receipts of the Merchant Fleet Corporation <^r sales re¬ 
ceipts, as well as other funds of the Corporation, whether they be 
deposited in the United States Treasury or in banks, being all in the 
nature of appropriated funds, are public moneys. 

Confirmation of this opinion is contained in a letter addressed to 
the United States Shipping Board by the Comptroller General of the 
United States under date of June 16,1931. Photostat of tliis letter is 
attached hereto, from which the following should be noted: 
82 “The vessels and other property in custody of the Board con¬ 
stitute property of the United States, controlled through its 
agent, the Merchant Fleet Corporation, and moneys derived from the 
business operations of the Fleet Corporation are moneys 6f and for 
the use of the United States * * . 

On March 15, 1933, interest will be due on U. S. Treasury 3% and 
3% bonds. The interest on bonds of these issues held by the Mer¬ 
chant Fleet Corporation as security for the account in the Com¬ 
mercial National Bank, together with accrued interest on the other 
securities similarly held will amount to approximately $6,000 on 
March 15, 1933. 

It is requested that the Merchant Fleet Corporation tfe advised 
whether or not, in your opinion, it may dispose of the above men¬ 
tioned collateral at such time as it considers appropriate, anpl whether 
as the interest coupons mature, or when the securities are sold, in- 
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terest payments may be applied as an offset to the deposit, in the same 
manner as the amount recovered on the securities themselves. 

Assuming your answer to these inquiries to be in the affirmative, 
will you please also confirm our understanding that when our claim 
is filed with the Receiver of the Bank, the amount claimed will be 
the total amount on deposit at the time of closing, plus interest due 
thereon at the rate of 1% per annum computed on daily balances, 
without regard for amounts that may be realized from the disposition 
of the collateral security . 

Another point on which your advice is desired concerns the last 
sentence in the second paragraph of the Commercial National Bank's 
letter of August 2, 1932, which reads as follows: 

“In case of depreciation in the market value of said securities 
herewith pledged, additional securities shall be added as required 
by you/’ 

In view of this statement, is the Receiver for the Bank in a position 
to furnish additional collateral if and when requested to do so by 
the Merchant Fleet Corporation to cover the difference between $400,- 
000 and the present market value of the securities, which is approxi¬ 
mately $393,735?” 

Very truly yours, 

(Signed) Elmer E. Crowley, President. 

CDG :RD. 
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JFA: eb. 


Mr. Robert C. Baldwin, 

Receiver , Commercial National Bank, 

Washington , D. C. 


March 17, 1933. 


Dear Sir : Receipt is acknowledged of your letters of March 7th and 
March 8th referring to the deposit balance of the United States 
Shipping Board, Merchant Fleet Corporation, Agent Deposit Ac¬ 
count $264,125.05, and United States Shipping Board, Merchant Fleet 
Corporation, Agent Good Faith Deposit Account $144,883.62. There 
is attached for your information a copy of a letter dated March 8th 
sent the Comptroller of the Currency in this connection by Mr. Elmer 
E. Crowley, president of the Merchant Fleet Corporation. Tha 
enclosures to this letter are retained for our files but they are avail¬ 
able for your examination at any time. 

It appears that under date of November 19, 1931 these balances 
were secured by mortgage notes in the face amount of $1,158,377.08, 
pledged with the Federal Reserve Bank of Richmond as trustee. On 
August 3, 1932 United States Government obligations in the face 
amount of $400,000 were substituted for the mortgage notes pursuant 
to a resolution of the Board of Directors of your bank. You advise 
that there has been no change in the collateral since August 3rd, 
1932, hence the possibility of any violation of Section 5242 U. S. R. S. 
seems to be eliminated. 

National banking associations are without power to pledge assets 
to secure private deposits hence if the deposits in question can be 
classified as private funds it would be your duty as Receiver to move 
to recover the collateral in the Supreme Court of the District of 
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Columbia. Baltimore & Ohio Railroad v. Smith, 56 Fed. (2nd) 799; 
Texas & Pacific Railroad v. Pottorff, United States Circuit Court 
of Appeals, decided January 19, 1933. It seems clear that these 
deposits are not “deposits of public money by the United States” 
within the meaning of certain Federal statutes. However there are 
a line of authorities to the effect that public money consists of all 
money in the hands of a public officer in his public capacity without 
reference to the source or ultimate disposition. 

Kiechofer v. United States, 19 App. D. C. 405 

In Re Reiner, 122 Fed. 109 

State v. McGraw, 240 Pac. 812 

People v. Hamilton, 32 Pac. 526 

Agoure v. Peck, 121 Pac. 706 

Myers v. Board of Comm., 56 Pac. 11 

Spratley v. Board, 43 Pac. 232 j 

People v. Backus, 22 N. E. 759 

People v. McGrath, 279 Ill. 550. 

S4 In view of these authorities and the Federal decisjons fixing 
the status of the Merchant Fleet Corporation we ajre satisfied 
that the prospects of successfully attacking the pledge of assets for 
these funds would not warrant the expenditure necessary, Accord¬ 
ingly, you are authorized to advise the Merchant Fleet Corporation 
that you as Receiver will interpose no objection to the sale of the 
securities in the face amount of $400,000, through a recognized broker, 
the proceeds to be applied in payment of the deposit claims. 

As you know a secured creditor of an insolvent National bank may 
prove and receive dividends upon the face of its claim sts it stood 
at suspension without crediting the collateral or the collections there¬ 
for, subject to the proviso that dividends must cease when, from 
them and the collateral proceeds, the claim is paid as of suspension. 
Aldrich v. Chemical National Bank, 176 U. S. 618; Merrill v. 
National Bank, 173 U. S. 131; American Surety Co. v. DfeCarle, 25 
Fed. (2nd) 18. It follows that you should recognize the general 
claims of the Merchant Fleet Corporation for these deposit balances, 
with any interest due computed as of suspension and that (he corpo¬ 
ration should be paid in dividends, the deficiency betweefi the net 
amount obtained from the collateral and the deposit claims pomputed 
as of suspension. Of course you as Receiver are without authority to 
furnish any additional collateral to the Merchant Fleet Corporation 
to secure the deficiency, as all of the assets of your trust, unpledged 
at suspension, are owned by your trust’s general creditor^. 

1 ours very truly, 

(Signed) Gibbs Lyons, Deputy Comptroller. 
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Comptroller of the Currency, 

Treasury Department, 

W ashing ton. March 47, 1933. 

Mr. Elmer E. Crowley, President , 

Merchant Fleet Corporation. Washington. D. C. 

Dear Sir: The adjustment of the deposit balances of the Merchant 
Fleet Corporation in the Commercial National Bank of Washington, 
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D. C. at suspension, discussed in your letter of March 8, 1933, will be 
made by Mr. Robert C. Baldwin,"Receiver. There is attached hereto 
for your information a copy of a letter sent Mr. Baldwin today that 
should effect an adjustment in so far as the collateral proceeds are con¬ 
cerned. Mr. Baldwin will issue Receiver’s certificates to the Merchant 
Fleet Corporation for the balances as of suspension and will pay 
dividends thereon, when paid general creditors, until the deficiency is 
paid in full. 

Yours very truly, 

(Signed) Gibbs Lyons, Deputy Comptroller. 

Enclosure. 
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April 4,1933. 

The Honorable Secretary of the Treasury, 

Washing ton, D. C. 

Sir: The United States Shipping Board Merchant Fleet Corpora¬ 
tion holds as security for its account in the Commercial National Bank, 
the following Government obligations: 

Next interest 
coupons due 

U. s. Liberty Bonds 4%9&_$200,000 4/15/33 

“ Treasury “ 3 %% _ 100,000 6/15/33 

“ “ “ 3 %% _ 75.000 9/15/33 

“ “ “ 3% 7c_ 25.000 9/15/33 

Total_$400,000 

We have been advised by the Receiver of the Commercial National 
Bank that he will intetpose no objection to the sale of these securities, 
the proceeds to be applied in payment of our deposit claims. 

It is understood that the United States Treasury has facilities for 
disposing of the securities which are held as collateral for deposits of 
public funds, and it is requested, therefore, that you arrange for the 
disposition of the above mentioned bonds, the proceeds thereof, includ¬ 
ing accrued interest, to be credited to the United States Treasury 
account of Heber M. Wells, Treasurer, United States Shipping Board 
Merchant Fleet Corporation, symbol 93500. The Bonds m question 
have been delivered to the Division of Securities of the Office of the 
Treasurer of the United States, for safekeeping until liquidation, as 
requested herein, has been arranged. 

It is requested that when this transaction has been completed, a 
report of the results thereof be forwarded to Heber M. Wells, Treas¬ 
urer, United States Shipping Board Merchant Fleet Corporation, in 
order that he may file the required report with the Receiver of tha 
Commercial National Bank, Washington, D. C. 

Respectfully, 

(Signed) H. I. Cone, 

H. I. Cone, Chairman. 


CDG: RD. 









INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC7R. 5^ 


87 Exhibit “A 5 ” 

Commercial National b!axk, 
Washington, D. C., April 7, 1933 . 
Admiral Hutchinson I. Cone, Chairman, 

United States Shipping Board Merchant Fleet Corporation, 

Washington, D. C. 

Dear Sir: This has to do with the satisfaction of your account 
in The Commercial National Bank of Washington standing at 
$409,297.28 at suspension including accrued interest to thajt date. 

To secure the above indebtedness you hold the following bonds: 


Par value 

Description 

Today’s 

prices 


Value 


U. S. Treas. 3 tt% Bonds of 6/15/46-49... 

97 30/3 

2 

$97,937.50 


U. S. Treas. 3 H% Bonds of 3/15/43. .... 

100 20/32 

75,625.00 


U. S. Treas. 3 V<% Bonds of 3/15/46-56___ 

102 16/32 

25,675.00 


4th Liberty Loan 4 \i% Bonds of 10/15/33-38.-. 

101 27/3 

i 2 

203,687.57 





$402,925.07 


You will see from the above total that your security showis $6,372.21 
shortage to satisfy my deposit liability to you, and it will be neces¬ 
sary for you to file a general claim and obtain dividend^ to finally 
satisfy this deficiency. 

The purpose of this letter is to get your approval of tfie redemp¬ 
tion of $200,000.00 Fourth 4*4% Liberty Loan Bonds aS above set 
forth by substituting $200,000.00 cash. This will create a; somewhat 
additional deficiency due to the difference between par and the 
market price today of 101 27/32, and since this deficiency in either 
event would be taken care of by the first dividend paid by the Re¬ 
ceiver on the claim, which you would necessarily have to file in either 
event, and since the $200,000.00 par value Fourth 4 yjfo Liberty 
Loan Bonds were borrowed from another institution and must be 
returned either through arrangements with you or buying them on 
the open market, it will be much simpler for the transaction to be 
handled this way and result in quite a saving to my trust. 

The above situation has been taken up by the Comptroller of the 
Currency and the plan has his approval as well as that d>f the Re¬ 
ceiver, and it is respectfully requested that your concurrence be lent 
in this matter. Inasmuch as this required quick attention, it is re¬ 
quested that you get the Receiver on the telephone as soCn as you 
arrive at a conclusion, National 2680, and confirm the arrangements 
made then by letter. 

Very truly yours, 

(Sgd.) Robt. C. Baldwin, Receiver . 

RCB/al. 
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The Commercial National Ba^k, 
Washington, D. C., April 7, 1933. 
Admiral Hutchinson I. Cone, Chairman, 

United States Shipping Board Merchant Fleet Corporation, 

Washington, D. C. 

Dear Sir: Supplementing my letter of April 7th with respect to 
your deposit at suspension in various accounts at The Commercial 
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National Bank of Washington, I would like to also involve the sec¬ 
ond item in the list of bonds, viz: 

$75,000.00 U. S. Treasury 3%% Bonds at 3/15/43 

These also I should like to redeem in $75,000.00 cash along the lines 
set forth in my letter of April 7th. 

Consequently, I should esteem your considering the foregoing in 
connection with my letter of April 7th. 

Very truly yours, 

(Sgd.) Robt. C. Baldwin, Receiver . 

RCB/al. 

89 Exhibit “A 7” 

April 8, 1933. 

Dear Dr. Burgess: I enclose with this, for your information, 
copy of a letter of April 4. 1933. from the Chairman of the United 
States Shipping Board, requesting the sale for their account of the 
following bonds: 


Four Liberty 4 %’s_$200, 000 

Treasury 3%’s 1946-49_ 100,000 

Treasury 3%’s 1941-43_ 75,000 

Treasury 3%'s 1946-56_- 25,000 


Total_-_ 400, 000 


Since receipt of such request, the Board has telephoned request¬ 
ing that the sale of $200,000 Fourth 4%’s and of $75,000 Treasury 
3%’s of 1941—13 be postponed until further advised. Accordingly, 
the Treasurer of the United States, who holds the bonds in safe¬ 
keeping, is being instructed to cancel and deliver to the Register of 
the Treasury, for credit to the denominational exchange account of 
vour bank, $100,000 Treasurv 3%’s of 1946-49 and $25,000 Treasury 
-s of 1946-56! 

When such delivery has been made, your bank will be advised, and 
you are thereupon authorized and directed to withdraw like face 
amounts of such Treasury bonds, as above-listed, from your denomi¬ 
national exchange stocks, and arrange for their sale on the market. 
You will please credit the Treasurer of the United States with the 
net proceeds of such sale for account of Heber M. Wells, Treasurer, 
United States Shipping Board Merchant Fleet Corporation, symbol 
93500, issuing C/D therefor and transmitting duplicate copy thereof 
to the Commissioner of Accounts and Deposits, Treasury Depart¬ 
ment. As sales are made and amounts credited, kindly send state¬ 
ment thereof to mv office for transmission to the United States 
Shipping Board. 

Further advice will be given regarding the sale of Fourth 4%’s 
and Treasury 3%’s of 1941-43, if later to be arranged. 

Please acknowledge receipt. 

Very truly yours, 

(Signed) A. A. Ballantine, 

Under Secretary of the Treasury . 

Dr. W. Randolph Burgess, 

Deputy Governor , Federal Reserve Bank , 

1 New York , N. Y. 

Enclosure. 

WSB: BOH. 
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April f2, 1933. 

Honorable A. A. Ballantine, 

Under Sewetary of the Treasury, Washington , D. C. 

Sir : With reference to ray previous letters of April 4th and April 
10th and your letter of April 8th, please be advised thatj the Ship¬ 
ping Board on April 11, 1933, authorized the sale of the following 
bonds to the Receiver of the Commercial National Bank. Washing¬ 
ton, D. C-, in exchange for cash in the amount of their face value: 

Fourth 4 y± c /c Liberty Loan Bonds with April 15, 1933 

and subsequent coupons attached_$200,000 

United States Treasury 3%% Bonds 1941-43, with Sep¬ 
tember 15, 1933 and subsequent coupons attached_ 75,000 

In accordance with arrangements that have been made with the 
Receiver of the Commercial National Bank, Washington, I). C., it is 
requested that this transaction be handled in the following manner: 

Checks drawn by the Comptroller of the Currency on the Riggs 
National Bank, Washington, D. C., in the amounts of $2(5)0,000 and 
$75,000, respectively, will be deposited to the credit of the Treasurer 
of the United States Shipping Board Merchant Fleet Corporation, 
svmbol 93500. 

When collection on these checks has been completed, you are re¬ 
quested to notify the Treasurer of the Merchant Fleet Corporation 
accordingly, and you are authorized to forward the bonds for which 
payment has been made, to the Federal Reserve Bank, New York 
City, to be held by them in safekeeping for and subject to the order 
of Robert C. Baldwin, Receiver, Commercial National Bahk, Wash¬ 
ington, D. C., the safekeeping receipts to be delivered to him. 

The transactions in regard to the two separate issues of bonds will 
probably be handled at different times but it is desired that the 
procedure be identical in each case. 

Respectfully, 

(Signed) H. I. Cone, 


CDG: RD. 


H. I. Cone, Chairman. 
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Comptroller General of the United Sta 

Washington , April 1 

A-44013. 153217. 


at|es, 
lL 1938. 


Chairman United States Shipping Board, 

Washing ton. D. C. 

Sm: The attention of this office has been invited to tljie action 
taken by the Shipping Board at a meeting held April 11 1933, au¬ 
thorizing the sale at par to the Receiver of the Commercial National 
Bank of certain United States Bonds which were held by the,' 
Shipping Board for the Merchant Fleet Corporation as collateral 
security for deposits made in the bank by the Corporation. It 
appears that upon the closing of the Commercial National Bank 
the Merchant Fleet Corporation had on deposit with the bank; 
$409,297.28, secured by Government bonds in the amount of $400,000. 
Thus there was $9,297.28 on deposit in excess of the face value of 
the bonds. 
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It appears the bonds were so furnished the Government pursuant 
to an agreement as evidenced by a certain letter of August 2, 1932, 
by the Commercial National Bank to the Fleet Corporation, in which 
it was stated: 

“Now, therefore, as collateral security for the repayment of any 
or all of said funds now or hereafter deposited in said open account 
and for the payment of interest thereon, the undersigned has this 
day delivered to you the following securities: 

$200,000. U. S. Fourth 4%s, 1933-38. 

100,000. U. S. Treasurv 3%s, 6/140-49. 

ToiOOO. U. S. Treasury 3%s, 3/15/41-43. 

25,000. U. S. Treasury 3%s, 3/15/56. 


$400,000. 

92 'which securities, or any substitutes therefor, or any additions 
thereto, either the whole or any part thereof, the undersigned 
hereby authorized and empowered the United States Shipping Board 
Merchant Fleet Corporation, or its Treasurer, or other person au¬ 
thorized by resolution of the said United States Shipping Board 
Merchant Fleet Corporation, on the non-payment of any of said 
funds, to sell, at public or private sale, at any time without advertise¬ 
ment or notice to the undersigned, and at the option of the said 
United States Shipping Board Merchant Fleet Corporation, or its 
Treasurer, or other person authorized by resolution of the United 
States Shipping Board Merchant Fleet Corporation, and upon said 
sale the United States Shipping Board Merchant Fleet Corporation 
may purchase all or any part of said securities, freed and discharged 
of any equity of redemption. After deducting all proper costs and 
expenses, the residue of the proceeds of sale shall be applied to the 
payment of the amount due on said deposits, both principal and 
interest, returning the over-plus, if any, to the undersigned, and 
should a deficiency occur, the undersigned further promises and 
agrees to pay the same on demand. In case of depreciation in the 
market value of said securities herewith pledged, additional securi¬ 
ties shall be added as required by you. 

“Of course, it is understood that so long as we are not in default, 
you shall clip from the bonds hereto attached interest coupons as they 
mature and deliver the same to us for collection, but if we are in 
default you are authorized to retain such coupons and collect the 
interest due thereon and apply the same as hereinbefore provided.” 

The Fourth 4% per cent Liberty Bonds and the United States 
Treasury 3% per cent bonds, 1941-43, authorized to be sold at par, 
have a market price as of April 13, 1933, of approximately 102 1 % 2 
and 101% 2 , respectively. 

By now permitting the sale of the bonds at par, not only would 
there be a relinquishing of securities for less than their current value 
but certain contract rights obtained under the agreement with the 
Commercial National Bank dated August 2, 1932, providing for ade¬ 
quate protection and the right in the Merchant Fleet Corporation to 
sell the bonds and/or take accrued interest thereon in the event of 
the defalcation by the bank, would be surrendered. The rule is that 
the rights of the United States may not be surrendered in the absence 
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of statutory authority or adequate valuable consideration therefor, 
and it does not appear that such authority or consideration is present 
in the instant matter. 

Accordingly it is requested that the Board give further considera¬ 
tion to the matter and this office be advised thereof. 

Respectfully. 

(Signed) J. R. McCjarl, 
Comptroller General of the United States . 
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April ^L8, 1933. 

Honorable A. A. Ballentine, 

Under Secretary of the Treasury , Washington , D. C. 

Sir: This will confirm our verbal request to the Division of Ac¬ 
counts and Deposits, United States Treasury Department!, on April 
15, 1933. for the withholding of delivery of securities to the Receiver 
of the Commercial National Bank, Washington, D. C., a$ provided 
in my letter of April 12, 1933. 

To meet an objection that has been raised by the Comptroller 
General of the United States to the proposed arrangement, the Re¬ 
ceiver of the Commercial National Bank and representatives of the 
United States Shipping Board and the Comptroller of the Currency, 
have now arranged that the following bonds will be sbld to the 
Receiver of the Commercial National Bank of Washington, for 
$281,695.31: 

Fourth 4*4% Liberty Loan Bonds with October 15, 1933, 

and subsequent coupons attached_.$200,000 

U. S. Treasury S%% Bonds with September 15, 1933, and 
subsequent coupons attached_ 75, 000 

^ Checks drawn by the Comptroller of the Currency on the Riggs 
National Bank of Washington, D. C., in the total amouni of $281,- 
695.31, have been delivered to the United States Shipping Board 
Merchant Fleet Corporation and have been deposited in the United 
States Treasury to the credit of symbol 93500, Heber M. Wells, 
Treasurer, United States Shipping Board Merchant Fleet Corpora¬ 
tion, on certificates of deposit #11609 and #11625, in the gmunts of 
$75,000 and $206,695.31, respectively. 

Interest coupons on the Fourth Liberty Loan Bonds duq April 15, 
1933, have been detached and converted into cash by the Merchant 
Fleet Corporation, pursuant to the new agreement with th0 Receiver. 

In view of the new arrangement, you are requested to ignore our 
previous request outlining the method of handling the disposition of 
the Fourth Liberty Loan Bonds and the Treasury 3%% IJonds and 
when collection of the checks totaling $281,695.31, covered !by certifi¬ 
cates of deposit numbers 11609 and 11625, has been completed, you 
are requested and authorized to forward the above listed Bonds to 
the Federal Reserve Bank, New York City, to be held by them in 
safekeeping for and subject to the order of the Comptroller of the 
Currency, for the benefit of depositors of the Commercial National 
Bank of Washington, Insolvent. 

94 In my letter of April 4, 1933, acknowledged by yours of 
April 8, 1933, you were requested to arrange for the sale of 
United States Treasury 3%% Bonds, with a face value of $100,000, 
and United States Treasury 3%% Bonds, with a face value of $25,000. 
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We now desire to renew our request that these two issues be disposed 
of in accordance with original plans. 

We regret the inconvenience that has been caused by the several 
changes which it has been necessary to make in the arrangements for 
the disposition of these securities, and trust that the procedure as 
now revised may be followed without further modification. 

With thanks for your cooperation in this matter, 

Respectfully, 

(Signed) H. I. Cone, 

H. I. Cone, Chairman. 

CDG: RD. 

95 [Copy] 

Exhibit “A 11” 

April 21, 1933. 

Dr. W. Randolph Burgess, 

Deputy Governor . Federal Resewe Bank , New York City. 

Dear Mr. Burgess : The Treasurer of the United States is holding 
subject to the order of the United States Shipping Board the follow¬ 
ing securities: 

$200,000 face amount of Fourth Liberty loan 4V4% Bonds, 
with October 15, 1933, and subsequent coupons 
attached. 

75,000 face amount of 3%% Treasury Bonds of 1941-43, 
with September 15, 1933, and subsequent coupons 
attached. 

In accordance with request in letter dated April 18, 1933, from the 
Chairman of the United States Shipping Board to the Secretary of 
the Treasury, the Treasurer of the United States has been instructed 
to cancel these bonds and deliver them to the Register of the Treas¬ 
ury, for credit to the denominational exchange account of your bank. 
Copy of the above mentioned letter enclosed herewith. 

The Commissioner of the Public Debt will in due course authorize 
you to make delivery from denominational exchange account in 
accordance with usual procedure. When delivery has been made, 
your bank is requested to hold the bonds in safekeeping subject to 
the order of the Comptroller of the Currency, for the benefit of 
depositors of the Commercial National Bank of Washington, Insol¬ 
vent. Safekeeping receipts should be transmitted to this office with 
letter of advice for attention of the Commissioner of Accounts and 
Deposits. 

By direction of the Secretary. 

Respectfully, 

(Signed) James H. Douglas, 
Assistant Secretary of the Treasury. 


Enclosure. 

cmsm. 

April 20, 1933. 
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96 Exhibit “A 1Z” I 

Federal Reserve Bank of New Y|ork, 

April 1%, 1933. 

Dear Mr. Ballantine: In accordance with instruction^ contained 
in your letter of April 8,1938, we sold on April 11, for delivery today: 


$100,000. par value United States 3Vs% Treasury Bonds 

of 1946-49, at 98!% 2 net_$98, 562. 50 

1,015. 6$ 


25,000. par value United States 3%% Treasury Bonds 

of 1946-56, at 103% 2 net_$25,612. 50 

Accrued Interest- 70.31 

-f 25,882.81 


which amounts we have today credited to the Treasurer of the United 
States for account of Heber M. Wells, Treasurer, United States Ship¬ 
ping Board Merchant Fleet Corporation under symbol 93500. 

We attach duplicate copies of Certificate of Deposit Form No. 6599 
in support of these transactions, showing the principal and accrued 
interest separately. j 

Very truly yours, 

W. B. Matteson, 

Assistant Deputy Governor. 

Honorable A. A. Ballantine, 

Under Secretary of the Treasury , Washington, D. C. 

Enclosures (4). 
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Tabulation prepared by Treasurer of United States Shipping 
Board Merchant Fleet Corporation showing disposition of proceeds 
of liquidation of bonds pledged as security by Commercial; National 
Bank of Washington, D. C.: 

Securities sold to Receiver, Commercial National Bank_$281,695.31 

Securities sold by Federal Reserve Bank—New York- 125,460.94 

Interest Coupons: 

Deposited in U. S. Treasury-$1, 734.24 

Cashed and deposited in U. S. Treasury_ 4,250. 00 I 

- 5,984.24 

Total Proceeds of Liquidation- 

Application of Proceeds: 

Good Faith Deposit Account: 

Balance February 27, 1933-$144, S83.62 

Interest to Feb. 27, 1933- 111. 50 

” Feb. 28, 1933, to April 17, 1933_ 174,90 

Deposit Account: 

Balance February 27, 1933-$264,125. 05 

Less adjustment March 29,1933— 943. 54 

- 263,181.51 

Interest to February 27, 1933- 177.11 

” Feb. 28, 1933, to April 17, 1933_ 341.68 


Total_$408,870.32 


Amount paid to Receiver, Commercial National Bank, April 27, i 

1933__i__ $4,270.17 
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Special Contract #8165 

This indenture made the 16th day of April, 1923, between the 
United States Shipping Board Emergency Fleet Corporation, a cor¬ 
poration organized and existing under the laws of the District of 
Columbia, party of the first part, and the United States of America, 
party of the second part, witnesseth: 

Whereas, by virtue of the Emergency Shipping Fund provisions 
of the Appropriation Act of Congress, approved June 15, 1917, the 
President of the United States was authorized and empowered to 
engage in the construction and operation of ships and shipping as 
more fully set forth in said Act, and the President was further au¬ 
thorized by said Act of Congress and other subsequent Acts of 
Congress to utilize the appropriations made by the said Congress 
from that time down to the present time for the purpose of carrying 
out the Emergency Shipping Fund provisions of the said Appropria¬ 
tion Act of June 15, 1917, and its supplements and amendments, and 

Whereas, pursuant to the said Act of June 15, 1917, and its sup¬ 
plements and amendments, the powers of the President were duly 
delegated to the United States Shipping Board and/or United States 
Shipping Board Emergency Fleet Corporation and the said last two 
mentioned bodies, pursuant to the powers in them vested by the said 
Act of Congress and in pursuance of the said duty of carrying on the 
construction and operation of ships and shipping used the moneys of 
the United States so appropriated in the purchase of goods, chattels, 
bonds secured by mortgage, bonds, notes, shares of stock, securities, 
contracts, personal property, claims and choses in action, including 
accounts against divers persons for the payment of money and 
all personal property of every kind and description whatsoever, 
and 

99 Whereas, the legal title to the said property above men¬ 
tioned was taken and now stands in the name of the United 
States Shipping Board Emergency Fleet Corporation, party of the 
first part, but the said party of the first part has no beneficial owner¬ 
ship therein, but, on the contrary, the beneficial ownership in the 
same is, and always has been, in the United States of America since 
the same was so acquired by the party of the first part, and 

Whereas, the United States Shipping Board, pursuant to the 
powers and duties under the said Acts hereinbefore referred to, has 
ordered and directed that the legal title to all of the said property 
should be conveyed and become vested in the United States of Amer¬ 
ica, party of the second part, to whom the same really belongs, and 
the United States Shipping Board Emergency Fleet Corporation, act¬ 
ing in its own capacity and also by express direction or said United 
States Shipping Board, desires by this deed to carry out the direc¬ 
tions of the said Act of Congress and the said direction of the United 
States Shipping Board. 

Now, therefore, the party of the first part, in consideration of the 
premises and of the sum of One Dollar ($1.00), lawful money of the 
United States, paid by the party of the second part to the party of 
the first part, receipt of 'which is hereby acknowledged, has granted, 
bargained, sold, transferred, assigned and conveyed and by these 
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presents does grant, bargain, sell, transfer, assign and convey unto 
the party of the second part, its successors and assigns forever all 
the goods, chattels, bonds secured by mortgage, bonds, notes, shares 
of stock, contracts, securities, claims, personal property and choses 
in action, including accounts against divers persons for the payment 
of money and all personal property of every kind aRd descrip- 
100 tion whatsoever wherever the same may be situatdd, hereto¬ 
fore acquired by the party of the first part, and not heretofore 
disposed of by it, and now remaining under the disposition or con¬ 
trol of the party of the first part. 

To have and to hold the property hereinabove conveyed to the 
party of the second part, its successors and assigns foreter. And 
the said party of the first part, its successors and assigns, dq covenant 
and agree to and with the party of the second part, and itjs assigns, 
that it will, whenever requested so to do, make and execute any and 
all such further deeds of conveyance and other documents as may be 
required by the party of the second part and its assigns foi' the fur¬ 
ther assurance to the party of the second part and its assigns of the 
title to any and all of the said property hereinabove referred to. 

In witness whereof, the party of the first part has caused its cor¬ 
porate seal to be hereunto affixed and these presents to be signed by 
its duly authorized officers the day and year first above written. 

United States Shipping Board 

Emergency Fleet Corporation. 

[seal] By J. B. Smull, President. 

Attest: 

Clifford W. Smith, Secretary. 

\ 

District of Columbia, ss: j 

On this 18th day of April, 1923, before me came J. B. Smull to me 
known, who, being by me duly sworn did depose and say that he 
resides in District of Columbia; that he is the President of the 
United States Shipping Board Emergency Fleet Corporation, the 
corporation described in and which executed the foregoing instru¬ 
ment ; that he knows the seal of said corporation; that the seUl affixed 
to said instrument is such corporate seal; that it was so affixed by 
order of the Board of Trustees of said corporation; and;that he 
signed his name thereto by like order. 

[seal] Carl P. Kremer, Notary Public, 

District of Columbia, United States of America. 

My Commission expires Aug. 23,1927. 

No. 32887. ! 

District of Columbia, ss: 1 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, the same being a Court of Record, having bjp law a 
seal, do hereby certify that Carl P. Kremer before whom the an¬ 
nexed instrument in writing was executed, and whose namq is sub¬ 
scribed thereto, was at the time of signing the same a Notary Public 
in and for said District, residing therein, duly commissioned and 
sworn, and authorized by the laws of said District to take the ac¬ 
knowledgment and proof of deeds or conveyances of lands, tene¬ 
ments, or hereditaments, and other instruments in writing, to be 
recorded in said District, and to administer oaths; and that I am 


I 


I 
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well acquainted with the handwriting of said Notary Public and 
verily believe that the signature to said instrument and impression 
of seal thereon are genuine. 

In witness whereof, I have hereunto subscribed my name and 
affixed the seal of said Court, at the City of Washington, D. C., the 
19th day of April, A. D. 1923. 

Morgan H. Beach, Clerk. 

By Chas. B. Coflin, Assistant Clerk. 

Proofed with the Original Duplicating Section. 

MW/BC. 
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United States Shipping Board, Washington 
resolution adopted by the united states shipping board 

SEPTEMBER 30, 1921 

4 

Whereas, The Merchant Marine Act, 1920, provides that the power 
and authority thereby vested in the United States Shipping Board 
may be exercised either directly by the Board, or by it through the 
United States Shipping Board Emergency Fleet Corporation, except 
as therein otherwise specifically provided, and 

Whereas, In the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation has been 
completed to such a standard of efficiency as to make it desirable that 
the United States Shipping Board should exercise through the 
United States Shipping Board Emergency Fleet Corporation various 
administrative powers and functions, thus making it possible for the 
United States Shipping Board to devote its attention to study and 
determination of the broad and constructive questions of policy relat¬ 
ing to the maintenance, development and encouragement of the 
American Merchant Marine, under the powers and duties imposed 
upon the United States Shipping Board by law, 

Therefore, be it resolved. That it is the sense of the United States 
Shipping Board that its Chairman should retire as President, and 
that its members should retire as Trustees of the said United States 
Shipping Board Emergency Fleet Corporation, and that there should 
forthwith be elected a separate President and a separate Board of 
Trustees for the said United States Shipping Board Emergency Fleet 
Corporation; and 

Be it further resolved, That the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall, until other¬ 
wise ordered by the Board, be exercised by it through the United 
States Shipping Board Emergency Fleet Corporation in the follow¬ 
ing matters, and to the extent and in the mamier hereinafter pro¬ 
vided : 

(1) The operation, maintenance, repair and reconditioning of ves¬ 
sels provided that no established line shall be discontinued, or new 
line established, or allocation of passenger vessels made, without the 
approval of the United States Shipping Board. 

(2) The completion or conclusion of any construction work upon 
vessels which has heretofore been begun or has been authorized by 
the United States Shipping Board. 
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(3) The sale of vessels (except to aliens) at such prices and on 
such terms and conditions as the United States Shipping I^oard may 
prescribe. 

102 (4) The operation and sale of housing projects, real estate, 
railroad and other similar property, subject to confirmation 

by the United States Shipping Board before any final contract of 
sale is made. 

(5) The operation and sale of dry docks; all sales to be subject 
to such terms and prices as may be established by the United States 
Shipping Board. 

(6) The custody and sale of all other property and materials. 

(7) All accounting for the United States Shipping Board Emer¬ 
gency Fleet Corporation. 

(8) Insurance and matters pertaining to the same. 

(9) The operation of all piers and pier facilities: provided that 
no pier or pier facilities shall be leased without prior authorization 
from the United States Shipping Board. 

(10) The leasing and rental of offices, warehouses, dpcks and 
storage facilities. 

(11) All matters incidental to any of the foregoing, including the 
execution of contracts, charters, bills of sale, leases, deeds and other 
instruments necessary or convenient to the exercise of the power and 
authority hereby conferred upon the United States Shipping Board 
Emergency Fleet Corporation; and 

Be it further resolved, That an accurate record shall be i made of 
the proceedings of every meeting of the United States Shipping 
Board Emergency Fleet Corporation and a summary therepf trans¬ 
mitted to the Chairman and each Commissioner of the United States 
Shipping Board, and that notices of meetings of the Board of 
Trustees of said Emergency Fleet Corporation be duly sent to each 
member of the United States Shipping Board; and 

Be it further resolved, That the control of the United States 
Shipping Board Emergency Fleet Corporation shall remain with 
the United States Shipping Board, and that the President £nd each 
of the Trustees of the United States Shipping Board Emergency 
Fleet Corporation be and hereby are required to deposit jwdth the 
Secretary of the United States Shipping Board their several resigna¬ 
tions, for acceptance at the pleasure of the United States Shipping 
Board, and to deliver to the Secretary of the United States Shipping 
Board their several qualifying shares of stock in the United States 
Shipping Board Emergency Fleet Corporation, duly endorsed in 
blank for transfer. 

I 

103 Exhibit “ c-r 


United States Shipping Board, Washington 

RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING BOARD JAN. 10, 1924 

The resolution of the United States Shipping Board passed Septem¬ 
ber 30th, 1921 is hereby amended to read as follows: 

Whereas. The Merchant Marine Act, 1920, provides that tlie power 
and authority thereby vested in the United States Shipping Board 
may be exercised either directly by the Board, or by it through the 

29S09—37-5 






62 INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC'R. 

United States Shipping Board Emergency Fleet Corporation, except 
as therein otherwise specifically provided; and 

Whereas, In the opinion of the Shipping Board, the executive ana 
personnel organization of the Emergency Fleet Corporation is 
equipped to efficiently exercise through the United States Shipping 
Board Emergency Fleet Corporation various administrative powers 
and functions, thus making it possible for the United States Shipping 
Board to devote its attention to study and determination of the broad 
and constructive questions of policy relating to the maintenance, de¬ 
velopment, and encouragement of the American Merchant Marine, 
under the powers and duties imposed upon the United States Ship¬ 
ping Board by law. 

Therefore, be it resolved. That it is the sense of the United States 
Shipping Board that neither its Chairman nor any member of the 
Board should hold any office of the Emergency Fleet Corporation, 
and that no member of any department of the Shipping Board 
should hold any office of the Emergency Fleet Corporation unless the 
Shipping Board and the Board of Trustees of the Emergency Fleet 
Corporation concur. 

Be it further resolved, That the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall be exer¬ 
cised by it through the Emergency Fleet Corporation in the following 
matters, and to the extent and in the manner hereinafter provided: 

1. The selection, employment, or removal of all officers and em¬ 
ployees of the Emergency Fleet Corporation and their compensation 
shall be under the control of the Board of Trustees and/or officers 
of that corporation in the manner provided for in the By-Laws of said 
corporation, provided, however, that the salaries and other compensa¬ 
tion of the officers and of the Trustees shall be subject to the approval 
of the Board; and provided further: the employment of counsel and 
all litigation shall remain under the control of the Shipping Board, 
which shall assign to the Emergency Fleet Corporation such attorneys 
as may be needed by the President of the Emergency Fleet Corpora¬ 
tion for the proper conduct of its business. 

104 2. The management, operation, maintenance, and repair of 

vessels: including ordinary re-conditioning of vessels. 

3. The establishment and operation of lines and routes which the 
Shipping Board, under the powers conferred upon it by Section 7 
of the Merchant Marine Act, 1920, has heretofore authorized and 
directed or may hereafter authorize and direct; no established line 
shall be discontinued, or new line established, or allocation of passen¬ 
ger vessels made, without the approval of the United States Shipping 
Board. 

4. The completion or conclusion of any construction work upon 
vessels which has heretofore been begun or has been authorized by the 
United States Shipping Board. 

5. The sale of vessels (except to aliens) at such prices and on such 
terms and conditions as the United States Shipping Board may pre¬ 
scribe or approve. 

6. The operation and sale of housing projects, real estate, railroad 
and other similar property, subject to confirmation by the United 
States Shipping Board before any final contract of sale is made. 

7. The operation and sale of dry docks ; all sales at such prices and 
on such terms and conditions as the United States Shipping Board 
may prescribe or approve. 
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8. The custody and sale of all other property and materials. 

9. All accounting for the Emergency Fleet Corporation, j 

10. The insurance of vessels and other property in its custody; 
and matters pertaining to insurance; subject, however, to the control 
and supervision of the Board, with respect to the placing of insurance. 

11. The operation of piers and pier facilities owned or leased by 
the Shipping Board and at present used by its vessels; and tjhe opera¬ 
tion of such other piers and pier facilities as may be transferred to it 
by the Shipping Board. 

12. The disbursement and expenditure of all moneys arising out of 
operations; and such other funds as may be allotted to it from appro¬ 
priations heretofore made to the Shipping Board; or which may 
hereafter be made the Shipping Board; and also moneys arising from 
appropriations hereafter made by Congress for the exclusive use of 
the Emergency Fleet Corporation. 

13. The leasing and rental of offices, warehouses, docks and storage 
facilities deemed essential by it for its business and for its terminal 
facilities; but no lease for a period exceeding one year shall be made 

without the consent of the Shipping Board. 

105 14. The settlement, including payments or collections, of all 

matters arising out of the above-mentioned powers before or 
after the date of this resolution. 

15. All matters incidental to any of the foregoing powers, includ¬ 
ing the execution of contracts, charters, bills of sale, leases and other 
instruments necessary or convenient to the exercise of such powers 
are hereby conferred upon the Emergency Fleet Corporation. 

Be it further resolved, That an accurate record shall be made of 
the proceedings of every meeting of the Trustees of the Emergency 
Fleet Corporation and a summary thereof transmitted to the Chair¬ 
man and each Commissioner of the Shipping Board. j 

Be it further resolved, That the voting power upon the stock and 
the control of the United States Shipping Board Emergency Fleet 
Corporation shall remain with the United States Shipping Board, 
according to law; and the President and each of the Trustees of the 
Emergency Fleet Corporation shall deliver to the Secretary of the 
Shipping Board their several qualifying shares of stock in the United 
States Shipping Board Emergency Fleet Corporation, duly endorsed 
in blank for transfer; and the officers of the Emergency Fleet Cor¬ 
poration shall deliver to the President of the Emergency Fleet Cor¬ 
poration their several resignations for acceptance at his pleasure; 
and the President and Trustees of the Emergency Fleet Corpora¬ 
tion shall deliver to the Secretary of the Shipping Board their sev¬ 
eral resignations for acceptance at the pleasure of the Shipping 
Board. 

Be it further resolved, That in passing this resolution the United 
States Shipping Board declares that it is its policy to delegate to the 
Emergency Fleet Corporation, all power, authority and control es¬ 
sential to the full and efficient operation by it of all lines at present 
operated or which mav be hereafter authorized. All vessels now be¬ 
ing operated are hereby allocated to the Emergency Fleet Corpora¬ 
tion; and, other vessels of the Board will be allocated to it when 
reasonably required for the equipment of present lines or lines here¬ 
after authorized. All vessels of the Shipping Board not in use, are 
also placed in the custody and care of the Emergency Fleet Corpora¬ 
tion. 
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l 

Be it further resolved, That nothing herein contained shall be con¬ 
strued as a transfer of title or ownership of vessels, docks, or other 
property, real or personal, belonging to the United States; the pos¬ 
session and control by the Emergency Fleet Corporation of any ves¬ 
sels or other property delivered to it under this resolution shall be 
solely that of an agent, with limited powers. All contracts, and 
agreements made by the United States Shipping Board Emergency 
Fleet Corporation shall clearly show that the same are contracts 
and agreements of the United States Shipping Board acting through 
the United States Shipping Board Emergency Fleet Corporation as 
its authorized agent. 

106 Be it further resolved. The right and duty of the Shipping 
Board to exercise any and all powers of supervision and control 

vested in or imposed upon it by law remain in full force and effect. 

Be it further resolved, That all resolutions, general or special 
orders or office memoranda of the United States Shipping Board 
heretofore passed, inconsistent with the resolution of September 30, 
1921, as amended hereby, are repealed, in so far as they conflict with 
the provisions of this resolution. 

107 Exhibit “Z>” 

United States Shipping Board, Washington 

RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING BOARD DECEMBER 

22, 11)24 

Whereas, it is the desire of the United States Shipping Board, as 
far as possible, to place the conduct of its shipping business on a 
basis approximating commercial precedent and practices, and 

Whereas, it is the declared purpose of the Board that in the opera¬ 
tion of ships and handling of government property by the Emergency 
Fleet Corporation, that the Emergency Fleet Corporation shall report 
to the Shipping Board as to a board of directors exercising the usual 
advisory capacity in the determination of broad policies and holding 
the management responsible for results, in the same manner as large 
business organizations function; and in order more clearly to define 
this relationship between the Shipping Board and the Emergency 
Fleet Corporation in line with the Board’s desire as above expressed. 

Therefore be it resolved, that the resolution of the United States 
Shipping Board passed September 30, 1921, as amended January 
10th, 1924, be and the same is hereby amended to read as follows: 

Whereas, The Merchant Marine Act, 1920, provides that the power 
and authority thereby vested in the United States Shipping Board 
may be exercised either directly by the Board, or by it through the 
United States Shipping Board Emergency Fleet Corporation, ex¬ 
cept as therein otherwise specifically provided, and 

Whereas, In the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation is 
equipped to efficiently exercise through the United States Shipping 
Board Emergency Fleet Corporation various administrative powers 
and functions, thus making it possible for the United States Shipping 
Board to devote its attention to study and determination of the broad 
and constructive questions of policy relating to the maintenance, de¬ 
velopment, and encouragement of the American Merchant Marine, 
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under the powers and duties imposed upon the United States Ship¬ 
ping Board by law. 

Therefore be it resolved, That it is the sense of the United States 
Shipping Board that neither its Chairman nor any member of the 
Board should hold any office of the Emergency Fleet Corporation, 
and that no member of any department of the Shipping 

108 Board should hold any office of the Emergency Fleet Corpo¬ 
ration unless the Shipping Board and the Board of Trustees 

of the Emergency Fleet Corporation concur. 

Be it further resolved, That the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall be exercised 
by it through the Emergency Fleet Corporation in the following mat¬ 
ters, and to the extent and in the manner hereinafter provided: 

1. The selection, employment, or removal of all officers anc} employ¬ 
ees of the Emergency Fleet Corporation and their compensation shall 
be under the control of the Board of Trustees and/or officeijs of that 
corporation in the manner provided for in the By-Laws of 'said cor¬ 
poration, provided, however, that the salaries and other compensa¬ 
tion of the officers and of the Trustees shall be subject to the approval 
of the Board, and, provided further, that the selection, employment, 
or removal of such attorneys as are engaged in handling construction 
claims or litigation arising from the same shall be subject to the ap¬ 
proval of the Board. 

2. The management, operation, maintenance, and repair of vessels. 

3. In accordance with the provisions of Section 7 of the Merchant 
Marine Act, 1920, the Shipping Board will determine the trade routes 
to be served. The Emergency Fleet Corporation will make £uch dis¬ 
position and allocation of the vessels to serve these routed as will 
insure efficient and economical operations. 

4. The completion or conclusion of any construction or recondition¬ 
ing work upon vessels which has heretofore been or may b^ author¬ 
ized by the United States Shipping Board. 

5. The sale of vessels on terms and conditions laid dowp by the 
Board and at such prices as the Board approves. 

6. The operation and sale of housing projects, real estate, railroad, 
and other similar property as approved by the Board. 

7. The operation and sale of dry docks as approved by th$ Board. 

8. The custody and sale of all other property and materials. 

9. All accounting for the Emergency Fleet Corporation. 

10. The insurance of vessels and other property in its custody, and 
matters pertaining to such insurance. 

11. The management and physical operation of piers ajnd pier 
warehouses and terminal facilities owned by or assigned to the Ship¬ 
ping Board. 

109 12. The leasing and rental of offices, warehouses. do<|*ks, and 
storage facilities deemed essential by it for its business and for 

its terminal facilities. 

13. The disbursement and expenditure of all moneys arising out of 
operations, or otherwise in connection with the delegated powers; also 
moneys arising from appropriations heretofore or hereafter ipade by 
Congress for the use and expense of the Emergency Fleet Corpora¬ 
tion, as allotted by the Shipping Board, subject to the limitations of 
any or all acts of Congress pertaining thereto. 
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14. The settlement, including payments or collections, of all mat¬ 
ters arising out of the above mentioned powers before or after the 
date of this resolution. 

15. All matters incidental to any of the foregoing powers, includ¬ 
ing the negotiation, preparation and execution of contracts, charters, 
bills of sale, leases, operating agreements and other instruments nec¬ 
essary or convenient to the exercise of such powers are hereby con¬ 
ferred upon the Emergency Fleet Corporation. 

Be it further resolved, That an accurate record shall be made of 
the proceedings of every meeting of the Trustees of the Emergency 
Fleet Corporation and a summary thereof be transmitted to the 
Chairman and each Coriimissioner of the Shipping Board. 

Be it further resolved, That the voting power upon the stock and 
the control of the United States Shipping Board Emergency Fleet 
Corporation shall remain with the United States Shipping Board, 
according to law; and the President and each of the Trustees of the 
Emergency Fleet Corporation shall deliver to the Secretary of the 
Shipping Board their several qualifying shares of stock in the United 
States Shipping Board Emergency Fleet Corporation, duly endorsed 
in blank for transfer; and the officers of the Emergency Fleet Cor¬ 
poration shall deliver to the President of the Emergency Fleet Cor¬ 
poration their several resignations for acceptance at his pleasure; 
and the President and Trustees of the Emergency Fleet Corporation 
shall deliver to the Secretary of the Shipping Board their several 
resignations for acceptance at the pleasure of the Shipping Board. 

Be it further resolved. That in passing this resolution the United 
States Shipping Board declares that it is its policy to delegate to the 
Emergency Fleet Corporation, all power, authority and control es¬ 
sential to the full and efficient operation by it of all lines at present 
operated or which may, be hereafter authorized, and the full perform¬ 
ance of all powers and authority hereby delegated. All vessels, 
whether active or inactive, are hereby placed in the custody and care 
of the Emergency Fleet Corporation. 

110 Be it further resolved, That nothing herein contained shall 
be construed as a transfer of title or ownership of vessels, docks 
or other property, real or personal, belonging to the United States; 
the possession and control by the Emergency Fleet Corporation of 
any vessels or other property delivered to it under this resolution shall 
be solely that of an agent, with limited powers. All contracts, and 
agreements made by the United States Shipping Board Emergency 
Fleet Corporation shall clearly show that the same are contracts and, 
agreements of the United States Shipping Board acting through the 
United States Shipping Board Emergency Fleet Corporation as its 
authorized agent. 

Be it further resolved, The right and duty of the Shipping Board 
to exercise any and all powers of supervision and control vested in 
or imposed upon it by law remain in full force and effect. 

Be it further resolved, That all resolutions, general or special 
orders or office memoranda of the United States Shipping Board 
heretofore passed, inconsistent with the resolution of January 10, 
1924 as amended hereby, are repealed; insofar as they conflict with 
the provisions of this resolution. 
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111 Exhibit U E” 

United States Shipping Board, Washington 

RESOLUTION ADOrTED BY THE UNITED STATES SHIPPING BOARD ON OCTOBER 

1, 1925 

Whereas, in the judgment of this Board, the powers at present 
exercised by it through the Emergency Fleet Corporation, should be 
exercised under a more definite and direct supervision of this Board 
than has been practicable under Resolutions at present in force; 

Be it resolved, the Resolutions of the United States Shipping Board 
adopted by it on January 10, 1924 and December 22, 1924, respec¬ 
tively, each of which confers powers on the Emergency Fleet Corpo¬ 
ration and amends a Resolution of this Board dated September 30, 
1921, be and each of them is hereby repealed; Provided, however, all 
action heretofore taken by the Emergency Fleet Corporation pur¬ 
suant to and within the limitations of the powers therein granted, 
shall be given full force and effect. 

Be it further resolved, that all that part of the Resolution of the 
United States Shipping Board adopted September 30, 1921, set forth 
below, be and the same is hereby revived and shall henceforth, until 
the further order of this Board, have full force and effect; the part 
thus re-adopted being that part reading as follows: 

“Be it further resolved, that the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall until other¬ 
wise ordered by the Board, be exercised by it through the United 
States Shipping Board Emergency Fleet Corporation in the follow¬ 
ing matters, and to the extent and in the manner hereinafter 
provided: 

(1) The operation, maintenance, repair and reconditioning of 
vessels, provided that no established line shall be discontinued, or new 
line established, or allocation of passenger vessels made, without the 
approval of the United States Shipping Board. 

112 (2) The completion or conclusion of any construction work 
upon vessels which has heretofore been begun or has been 

authorized by the United States Shipping Board. 

(3) The sale of vessels (except to aliens) at such priced and on 
such terms and conditions as the United States Shipping Bpard may 
prescribe. 

(4) The operation and sale of housing projects, real estate, railroad 
and other similar property, subject to confirmation by th^ United 
States Shipping Board before any final contract of sale is made. 

(5) The operation and sale of dry docks; all sales to be subject to 
such terms and prices as may be established by the United States 
Shipping Boand. 

(6) The custody and sale of all other property and materials. 

(7) All accounting for the United States Shipping Board Emer¬ 
gency Fleet Corporation. 

(8) Insurance and matters pertaining to the same. 

(9) The operation of all piers and pier facilities; provided that no 
pier or pier facilities shall be leased without prior authorization from 
the United States Shipping Board. 
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(10) The leasing and rental of offices, warehouses, docks and 
storage facilities. 

(11) All matt el's incidental to any of the foregoing, including the 
execution of contracts, charters, bills of sale, leases, deeds and other 
instruments necessary or convenient to the exercise of the power and 
authority hereby conferred upon the United States Shipping Board 
Emergency Fleet Corporation; and 

Be it further resolved, That an accurate record shall be made of 
the proceedings of every meeting of the United States Shipping 
Board Emergency Fleet Corporation and a summary thereof trans¬ 
mitted to the Chairman and each Commissioner of the United States 
Shipping Board, and that notices of meetings of the Board of Trus¬ 
tees of said Emergency Fleet Corporation be duly sent to each mem¬ 
ber of the United States Shipping Board; and 

113 Be it further resolved, that the control of the United States 
Shipping Board Emergency Fleet Corporation shall remain 

with the United States Shipping Board, and that the President and 
each of the Trustees of the United States Shipping Board Emer¬ 
gency Fleet Corporation be and hereby are required to deposit with 
the Secretary of the United States Shipping Board their several 
resignations, for acceptance at the pleasure of the United States 
Shipping Board, and to deliver to the Secretary of the United States 
Shipping Board their several qualifying shares of stock in the United 
States Shipping Board Emergency Fleet Corporation, duly en¬ 
dorsed in blank for transfer.” 

Be it further resolved, this Resolution shall be effective from the 
time of its passage, and the Secretary is directed to deliver at once 
a certified copy thereof to the office of the President of the Emer¬ 
gency Fleet Corporation, and henceforth the activities of that 
Corporation shall be based exclusively upon and within its 
provisions. 

114 Exhibit ^E-r 

The Commercial National Bank of Washington, 

Washington , D. C., December 30 , 1931. 
Hon. Heber M. Wells. Treasurer , 

United States Shipping Board Merchant Fleet Corporation , 

Washington, D. C. 

Dear Sir: We have as you know been paying interest at the rate 
of 2%% per annum for some time on the balance you have been 
carrying with us. 

On two occasions in the past member and associate member banks 
of the Washington, D. C., Clearing House Association reduced the 
rate of interest paid upon all accounts, both demand and time, but 
the question of any reduction on public money deposits was left 
optional with the members of the Association and, appreciating the 
very splendid account you have always carried with us, we did not 
feel that we cared to ask you to accept any reduction at the time, 
hoping that the generally low interest rates prevailing might stiffen 
but these rates continue at only slightly above the low point touched 
in a number of years and we would like, if agreeable to you, to pay 
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interest on your account at the rate of 1% per annuiri, effective 
January 1, 1932. 

Awaiting your reply, we remain, 

Very truly yours, 

(Sgd) L. A. Slaughter, 

L. A. Slaughter, Vice President. 

LAS/em. 

115 Exhibit u F n 

The Commercial National Bank of Washington, 

Washington* D. C ., July 20, 1932. 

Gov. Heber M. Wells, 

Treasurer , United States Shipping Board 
Merchant Fleet Corporation* 

Room 2825 Munitions Building , Washington , D. C. 

Dear Governor Wells: We are working on a plan whereby we 
expect to tender you United States Government bonds or' Treasury 
notes as security for your deposit with us in exchange for the first 
deed of trust notes you now have secured separately on tl^ree pieces 
of real estate. 

Will you please advise us if the substitution referred to will be 
acceptable to you. We may be prepared to make the exchange at 
any time and would like to close the transaction without delay. 

With kind regards, 

Cordially, 

(Sgd.) L. A. Slaughter, 

L. A. Slaughter, Vice President . 

LAS/em. 

116 Exhibit “G” 

Commercial National Bank, 
Washington* D. C.* July 20th* 1932. 

President, Merchant Fleet Corporation, 

United States Shipping Board: 

The Commercial National Bank of Washington, D. C., by letter of 
July 20th, 1932, addressed to the Treasurer of the Merchant Fleet 
Corporation, has asked permission to deposit United States Govern- - 
ment bonds, or Treasury notes, as security for the deposits! of Ship¬ 
ping Board funds now entrusted to that bank instead ol the First 
Deed of Trust notes which we now have in our possession ai security 
for said funds. 

The amount of the deposit since the First Deed of Tr^ist notes 
were accepted has been reduced to $400,000, while the bank estimates 
that the approximate value of the three pieces of real estate is in 
excess of $1,600,000. 1 

To agree to the substitution referred to will place the Commercial 
National Bank of Washington, D. C., in line with the class of security? 
heretofore accepted from other depositories, namely, Goyernment 
bonds, so that it is considered that the change will be altogether 
advantageous. 

I, therefore, recommend that the Treasurer be authorized to closo 
the aforesaid transaction. 

Elmer E. Crowley, President. 

HWW: rh. 
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117 Exhibit “ R n ’ 

i 

“Whereas, by an agreement dated the 19th day of November 1931, 
this Bank pledged with the United States Shipping Board Merchant 
Fleet Corporation certain securities consisting of real estate notes 
to secure the prompt payment on demand in writing of any and all 
funds then on deposit or thereafter deposited to the credit of said 
United States Shipping Board Merchant Fleet Corporation with 
this Bank, and 

“Whereas, said agreement provides for the substitution of securi¬ 
ties to be held subject to the terms of said agreement, 

“Now, therefore, be it resolved, that the President, any Vice Presi¬ 
dent or the Cashier of this Bank request the United States Shipping 
Board Merchant Fleet Corporation to permit this Bank to substitute 
at this time and in the future from time to time as collateral security 
to be held under the terms and conditions of said agreement, obliga¬ 
tions of the United States or other securities acceptable to said United 
States Shipping Board Merchant Fleet Corporation, and that said 
officers of this Bank be authorized to deliver the securities so to be 
substituted to said United States Shipping Board Merchant Fleet 
Corporation/ 5 

I hereby certify that the above resolution was duly adopted at a 
regular meeting of the Board of Directors of The Commercial 
National Bank of Washington held on the second day of August 
1932, and appears upon the minutes of said meeting. 

[seal] (Signed) F. H. Cox, Cashier , 

The Commercial National Bank of W ashing ton. 

118 Exhibit “I” 

The Commercial National Bank of Washington, 

Washington , D. C ., August 2, 1932. 
United States Shipping Board Merchant Fleet Corporation, 

Washing ton, D. C. 

Dear Sirs : Whereas you have deposited with the undersigned cer¬ 
tain funds of your Corporation on open account, on which we have 
agreed, under separate instrument, to pay certain interest, and will, 
from time to time, by check or draft, draw on said funds and with¬ 
draw parts or the whole thereof, and may, from time to time here¬ 
after, deposit other funds of your Corporation in said open account. 

Now, therefore, as collateral security for the repayment of any or 
all of said funds now or hereafter deposited in said open account 
and for the payment of interest thereon, the undersigned has this 
day delivered to you the following securities: 

$200,000 U. S. Fourth 4%s, 1933-38. 

100,000 U. S. Treasury 3^s, 6/1/46-49. 

75,000 U. S. Treasury 3%s, 3/15/41-43. 

25,000 U. S. Treasury 3%s, 3/15/56. 


$400,000 

which securities, or any substitutes therefor, or any additions thereto, 
either the whole or any part thereof, the undersigned hereby author¬ 
izes and empowers the United States Shipping Board Merchant Fleet 
Corporation, or its Treasurer, or other person authorized by resolu- 
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tion of the said United States Shipping Board Merchant fFleet Cor¬ 
poration. on the non-payment of any of said funds, to sell, at public 
or private sale, at any time without advertisement or notice to the 
undersigned, and at the option of the said United States Shipping 
Board Merchant Fleet Corporation, or its Treasurer, or other person 
authorized by resolution of the United States Shipping Board Mer¬ 
chant Fleet Corporation, and upon such sale the United States 
Shipping Board Merchant Fleet Corporation may purchase all or 
any part of said securities, freed and discharged of any equity of 
redemption. After deducting all proper costs and expenses, the 
residue of the proceeds of sale shall be applied to the payment of the 
amount due on said deposits, both principal and interest, returning 
the over-plus, if any. to the undersigned, and should a deficiency 
occur, the undersigned further promises and agrees to pay the same 
on demand. In case of depreciation in the market vafde of said 
securities herewith pledged, additional securities shall be added as 
required by .you. i 

Of course, it is understood that so long as we are not in default, 
you shall clip from the bonds hereto attached interest coupons as 
they mature and deliver the same to us for collection, but if we are 
in default you are authorized to retain such coupons and collect the 
interest due thereon and apply the same as hereinbefore provided. 

Done by authority of the Board of Directors of this Bank by reso¬ 
lution adopted August 2, 1932, copy of which is herewith submitted. 

The Commercial National Bank of Washington. 
(Signed) By L. A. Slaughter, 

L. A. Slaughter, Vice President. 

ZAS/em. 

| 

119 Exhibit “J” 

The Commercial National Bank of Washington, 

Washington, D. C., August 3, 1932. 
Hon. Heber M. Wells, Treasurer , 

United, States Shipping Board Merchant Fleet 
Corporation , Washington , D. C. 

Dear Sir: Under an agreement dated November 19, 1931,; between 
your Corporation and this Bank, we pledged with you first iportgage 
real estate notes aggregating $1,858,377.08, which notes we now wish 
to withdraw and substitute in place therefor the following United 
States Government obligations: 

$200,000 U. S. Fourth 414 s, 1933-38. 

100,000 U. S. Treasury 3%s, 6/1/46—19. 

75, 000 U. S. Treasury 3%s, 3/15/41-43. 

25,000 U. S. Treasury 3%s, 3/15/56. 


$400,000 

The notes to be released you sent, at our request, to the Federal 
Reserve Bank of Richmond, in trust for your account. Will you 
please advise said Bank to release the said notes to us, making them 
subject to our instructions, when the Federal Reserve Bank is pre¬ 
pared to send to you the United States Government obligations 


i 
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referred to above, which collateral you are to continue to hold as 
security for repayment of any funds belonging to your Corporation 
now on deposit or to be hereafter deposited with us. 

A certified copy of resolution adopted at a regular meeting of our 
Board of Directors held August 2, covering this exchange, is en¬ 
closed herewith, together with separate pledge agreement addressed 
to your Corporation, the execution of which was approved by our 
Board of Directors on yesterday. 

Very truly yours, 

(Signed) L. A. Slaughter, 

L. A. Slaughter, Vice President. 
LAS/em. j 

Enclosures. 

120 Exhibit “K” 

Tabulation prepared by treasurer of United States Shipping Board 
Merchant Fleet Corporation showing deposits in Commercial Na¬ 
tional Bank of Washington, by months, November 19, 1931, to 
February 27, 1933, inc. 


Month 

Agent, deposit 
account 


■Balance November 18, 1931 ... .. ... . .. 

$643,639.82 

46,669.88 
175,093. 55 
164,769.25 
202,452.23 
133,972.29 
144,436.41 
230,219.54 
90.615.55 
76.567.45 
69,420.73 
117,518.98 
132,111.65 
111,747.35 
101,133.44 
110,184.43 
63,744.06 

$64,681.25 

20,023.63 
3, 522.32 
28,239.11 

Deposits: 

Nov. 19 to 30. 1931..... 

December 1931_ 

January 1932____ 

February 1932______ 

March 1932_ 

2,500.00 
63. 200.00 
2,750.00 
1,535.94 
315.80 
1, 227.01 
2S.562.76 
1,377.31 
30.00 
12,912.20 
1,223. 50 
3,469.02 

April 1932. 

May 1932........ 

June 1932__ 

Juiy 1932....._.... 

August 1932.......... 

September 1932. ... 

October 1932.......... 

November 1932........ 

December 1932.. _ _ J _ , , , .... . ____________ 

Januarv 1933__ 

February 1-27,1933_______ 

Total deposits.......... 

1,970,656.79 

170,888.60 



121 


Exhibit ^L" 


January 26, 1923. 

James B. Reynolds, Esquire, 

Vice-President , The Commercial National Bank^ 

Washing ton, D. C. 

Dear Sir: Referring to Treasury letter of January 18, 1923, the 
Treasurer of the United States has advised this office of the receipt of 
$5,000 414 % Fourth Liberty Loan Bonds, forwarded by your bank 
as security for funds to be maintained therewith to the official credit 
of the United States Courts and their officers. Accordingly, by virtue 
of the authority vested in the Secretary of the Treasury by "Section 
5153 of the Revised Statutes of the United States, the Commercial 
National Bank has been designated a limited depositary of public 
moneys with authority to accept not to exceed $5,000 of deposits made 
by the United States Courts and their officers for credit in their 
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official checking accounts. Under this designation your bank is 
authorized to accept no deposits whatsoever for credit in ,the Treas¬ 
urer’s General Account. 

The customary receipt for the collateral deposited will be for¬ 
warded to you by the Treasurer of the United States. 

Treasury regulations governing limited depositaries of public 
moneys require the payment of 2% interest on daily balances carried 
on the books of such depositaries to the credit of the official checking 
accounts of the United States Courts and their officers, jthat these 
accounts be collaterally secured in the maximum amount at all times, 
and that these accounts be reported on Form 7 to the Office of the 
Secretary of the Treasury, Division of Deposits, on Saturday of each 
week in the manner indicated on the enclosed specimen copy, and on 
Form 18 to the Treasurer of the United States, Division of General 


Accounts, on Saturday of each week and on the last day of the month. 
The necessary suppfy of forms to be used by your bank in rendering 
reports to the Department has been forwarded under separate 


cover. 


122 If at any time in the future the funds on deposit with your 
bank to the credit of the official checking accounts of the 
United States Courts and their officers exceed $5,000, the’Treasury, 
without further advice from this office, will expect your bank to com¬ 
ply with the instructions as printed on the reverse of Form 7, by 
forwarding to the Treasurer of the United States additional securi¬ 
ties of the classes outlined in paragraph 81 of Department Circular 
No. 170. taken at the rates therein provided of a collateral value at 
least equal to all funds on deposit with your bank to the credit of the 
official checking accounts of the United States Courts jmd their 
officers. 

Your attention is especially called to paragraphs 2, 30, 31, 32, and 
33 of Department Circular No. 170, excerpts from which ar^ enclosed 
herewith, which indicate the requirements of the Department with 
regard to handling the accounts of the United States Courts!and their . 
officers. 

By direction of the Secretary: 


Very truly yours, 


(2 Enclosures.) 
CHP: wb. 


(Signed) E. D. Batcheld^r, 

E. D. Batcheldek, 
Chief , Division of Deposits. 


123 Answer of Defendant Inland Waterways Corporation 

Filed September 21,1935 j 

I 

1 

* * * * * * 1 * 

Now comes the Inland Waterways Corporation, named % defend¬ 
ant in the above-entitled cause, and for answer to the bill of com¬ 
plaint herein filed, answers and says: 

1-9. This defendant admits the allegations contained in paragraphs 
numbered 1 to 9, inclusive, of the said bill of complaint, except the 
allegation in paragraph numbered 3, that the United States Shipping 
Board Merchant Fleet Corporation is doing business in the District 
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of Columbia, as to which it avers that it is without knowledge and 
information as to the truth thereof; and except the allegation 

124 in paragraph numbered 5, as to the residence of defendant 
Flint, which it is advised is in the State of Mayland and not 

the District of Columbia as alleged. 

10. This defendant admits the allegations of fact contained in 
sub-paragraph 1 of paragraph numbered 10 of the said bill of com¬ 
plaint, (1) except the allegation in sub-paragraph 1 that additional 
deposits were made in the savings account, as to which it says that 
the first deposit was the only deposit made therein. (2) It admits 
the allegations of fact contained in sub-paragraphs 2 to 5 inclusive, 
except that in respect to the securities referred to in sub-paragraph 
2 it avers that those enumerated in Exhibit “A” to the Bill were not 
the only bonds and securities pledged. As to the other allegations 
of said Paragraph 10, this defendant submits that they consist of 
conclusions of law, to which it is not required to make answer; never¬ 
theless, this defendant denies the same and particularly denies that 
the pledge of securities made by the Commercial National Bank to 
this defendant was unlawful and illegal as alleged in sub-paragraph 
2 ; denies that there was no authority or capacity in said Commercial 
National Bank to pledge the said securities and denies that said 
securities (bonds) became and were a trust and were held as such 
by this defendant for the benefit of said bank, its depositors, creditors 
and stockholders, as alleged in subparagraph 3: denies that the 
plaintiff in redeeming a portion of the said pledged securities, as 
specified, acted illegally or under mistake of law and denies that the 
payment for the redemption of said securities of the sum specified 
was unlawful and erroneous and, further, it denies that such payment 
constituted a trust fund for the benefit of the depositors, creditors 
and stockholders of the said bank, as alleged in sub-paragraph 4. 
Furthermore, this defendant avers that if as alleged in said sub-para¬ 
graph, the plaintiff in redeeming said securities and in making the 
payment therefor, acted “under mistake of law”, then there can be 
no recovery of said payment in or by this suit. This defendant also 
denies that the sale of the other pledged securities by it was illegal 
and without authority of law and denies that the proceeds of such 
sale became or were charged with a trust for the benefit of the 
depositors, creditors and stockholders of said bank, as alleged in 
sub-paragraph 5. 

Further answering said paragraph numbered 10, this de- 

125 fendant avers that the said deposits made by this defendant 
in the Commercial National Bank were made pursuant to 

express agreements entered into prior to the intial deposits and the 
opening of the savings deposit account and the checking account, 
between duly authorized officials of the said bank and officers of this 
defendant, whereby it was agreed that in consideration of the de¬ 
posits to be made by this defendant, the Bank would deposit in the 
Federal Reserve Bank at Richmond, Virginia, subject to this defend¬ 
ant’s order and control, securities to safeguard said deposits; that the 
said securities were deposited and made subject to this defendant’s 
order and control and the deposit accounts were thereupon opened. 
Further, that after the closing of the said Commercial National Bank, 
and after the plaintiff had entered upon his duties as Receiver 
thereof, and on April 7,1933, the plaintiff as such Receiver proposed 
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to this defendant by letter of that date that $245,000 par value 
United States Fourth 414 per cent Liberty Loan Bonds, Said bonds 
being a part of the said securities, “be replaced with $245p00. cash” 
and requested this defendants approval thereof and of the release of 
the said bonds; that said approval was given, the said bonds were 
delivered to plaintiff and the said payment of $245,000. Iwas made 
to this defendant; that thereafter and by letter of April 20, 1933, the 
plaintiff as such Receiver informed this defendant thajt as such 
Receiver he would interpose no objection to the sale by tfyis defend¬ 
ant, through recognized brokers, of $255,000. par value United States 
Treasury Bonds, said bonds being the remaining securities pledged 
by the said Commercial National Bank. Further, that the action 
of plaintiff in making the said cash payment in exchange for the 
specified securities and in agreeing to and approving the sale of the 
other securities by this defendant, was taken with the knowl- 

126 edge, sanction and approval of the Comptroller of the 
Currency. 

This defendant therefore avers that even if, as alleged, the 
pledge and deposit of the said securities by the Commercial National 
Bank was originally unlawful and illegal and without authority of 
law, nevertheless, having, more than two years prior to the institu¬ 
tion of this suit, proposed and effectuated an exchange of a portion 
of the pledged securities, and having likewise more than two years 
prior to the institution of this suit, consented to and authorized the 
sale of the balance of said securities, the plaintiff is in pai*i delicto, 
with this defendant in respect to this transaction, and cannot main¬ 
tain this suit, and comes into equity without clean hands. 

Further answering paragraph 10, this defendant avers| that the 
demanding of security for the funds of the corporation was pursuant 
to its by-laws, promulgated on August 7, 1924 by the Secretary of 
War. Under said by-laws the Secretary-Treasurer of the corporation 
was named an accountable officer, and his duties specified thlus: 

“It shall be his duty to collect, receive, and hold the moneys, notes, 
bonds, certificates of stock, and other evidences of value and security 
of the Corporation, and deposit them in such depositaries under such 
conditions as may be approved by the Secretary of War.” I 

The Secretary of War approved the deposit of the funds of the 
defendant in the Commercial National Bank, and required; the Sec¬ 
retary-Treasurer to secure the deposits of funds by the pledging of 
bonds for the safekeeping of the funds in question, in accordance 
with the provisions of the by-laws aforementioned. 

That such action in requiring security and action by the Commer¬ 
cial National Bank in giving it was in accordance with a prac- 

127 tice and custom which had prevailed for many years in respect 
of deposits of other funds which were under the control of 

or administered by other departments or agencies, or officers of the 
United States, or with respect to which such departments, agencies 
or officers had or performed any duties or functions and such practice 
and custom had continued without objection or question until after 
the closing of the various banks in which such funds were deposited; 
that such practice and custom were known to the respective Comp¬ 
trollers of the Currency during the period since its adoption and up 
to and subsequent to the purdiase and sale of the securities herein 
involved; that no objection thereto was ever raised or made by any 



70 INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC’R. 

of the said Comptrollers and said practice and custom aforesaid were 
recognized and received and had the approval and sanction of said 
officials. 

Further answering, this defendant avers that prior to its creation 
by the Act of June. 3, 1924, 43 Stat. 360, 49 U. S. Code, section 151, 
and during the period of Federal control, the President of the United 
States, through the Railroad Administration, acting as his agent or 
designate, acquired by purchase, for the purpose of establishing a 
barge line on the Mississippi River as an aid in the national defense, 
all available floating equipment in that region. Such acquisition was 
authorized under the fourth paragraph of section 6 of the Federal 
Control Act of March 21, 1918, 40 Stat. 451, which provided that 
from the revolving fund created by section 6 of that Act, the Presi¬ 
dent might expend such an amount as he might deem necessary or 
desirable for the utilization and operation of canals, or for the pur¬ 
chase, construction, or utilization and operation of boats, barges, 
tugs, and other transportation facilities on the inland, canal, and 
coastwise waterways and that in the operation and use of such facil¬ 
ities, might create or employ such agencies and enter into such con¬ 
tracts and agreements as he should deem in the public interest. 
128 The equipment thus purchased remained under the con¬ 
trol of the Railroad Administration until the effective date 
of the Transportation Act of 1920, when it was transferred to the 
Secretary of War by section 201 of that Act (U. S. Code, Title 40, 
section 141) which provided so far as material here: 

“Sec. 201. On the termination of Federal control, as provided in 
section 200, all boats, barges, tugs, and other transportation facilities, 
on the inland, canal, and coastwise waterways * * * acquired 

by the United States in pursuance of the fourth paragraph of section 
6 of the Federal Control Act * * * are transferred to the Secre¬ 

tary of War, who shall operate or cause to be operated such trans¬ 
portation facilities so that the lines of inland water transportation 
established by or through the President during Federal control shall 
be continued," and assume and carry out all contracts, and agreements, 
in relation thereto entered into by or through the President. * * * 

All payments under the terms of such contracts * * * shall be 

made out of moneys available under the provisions. * * * Money 

required for such payments shall from time to time be transferred 
to the Secretary of War, as required for payment under the terms 
of such contract. 

“(b) All other payments after such transfer in connection with 
the construction, utilization and operation of any such transporta¬ 
tion facilities * * * shall be made by the Secretary of War out 
of funds now or hereafter made available.” 

Said section 201 was amended by the Act of March 4,1921,41 Stat. 
1392 to enlarge the power of the Secretary of War in certain re¬ 
spects. In and by that act there was appropriated $1,225,000 “for 
additional expense incurred in the operation of boats, barges, tugs, 
and other transportation facilities on the inland, canal, and coast¬ 
wise waterways acquired by the United States in pursuance of the 
fourth paragraph of section 6 of the Federal Control Act of March 
21,1918, and operated in pursuance of section 201 of the Transporta¬ 
tion Act * * 

Section 500 of the Transportation Act, 1920, declared and provided 
as follows: 
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“It is hereby declared to be the policy of Congress to promote, en¬ 
courage, and develop water transportation, service, and facilities in 
connection with the commerce of the United States and to foster and 
preserve in full vigor both rail and water transportation. 

“It shall be the duty of the Secretary of War, with the object oi 
promoting, encouraging, and developing inland waterway 

129 transportation facilities in connection with the commerce of 
the United States to investigate the appropriate types of boats 

suitable for different classes of such waterways; to investigate the 
subject of water terminals, both for inland waterway traffic and for 
through traffic by water and rail, including the necessary docks, 
warehouses, apparatus, equipment, and appliances in connection 
therewith, and also railroad spurs and switches connecting with such 
terminals, with a view to devising the types most appropriate for 
different locations and for the more expeditious and [economical 
transfer or interchange of passengers or property between carriers 
by water and carriers by rail; to advise with communities,! cities, and 
towns regarding the appropriate location of such terminals, and to 
cooperate with them in the preparation of plans for suitable terminal 
facilities; to investigate the existing status of water transportation 
upon the different inland waterways of the country, with a view 
to determining whether such waterways are being utilized to the 
extent of their capacity, and to what extent they are meeting the de¬ 
mands of traffic, and whether the water carriers utilizing sjich water¬ 
ways are interchanging traffic with the railroads; and to investigate 
any other matter that may tend to promote and encourage inland 
water transportation; * * 

Following the transfer of the property as provided by said section. 
201 of the Transportation Act, 1920, the Secretary of Waif, pursuant 
to the mandate of said section and subsequent enactments of Con¬ 
gress set forth or referred to above, carried on operations of the 
Inland and Coastwise Waterways Service, Receipts from sgch opera¬ 
tions were placed in the general fund of the Service and disbursed as 
needed; funds to cover deficits were appropriated by Congress; at 
no time during such operations were the funds used in such opera¬ 
tions deposited in the Treasury of the United States as general public 
funds; there was an annual deficit up to the time of tl^e creation 
of the Inland Waterways Corporation. 

The Act of June 3, 1924, 43 Stat. 360, by which this defendant 
was incorporated, declared the purpose of the Congress iff creating 
this defendant corporation to be “of carrying on the operations of 
the Government-owned inland, canal, and coastwise waterway system 
to the point where the system can be transferred to private opera¬ 
tion * * * of carrying out the mandates of Congress prescribed 
in section 201 of the Transportation Act of 1920, as amended, 

130 and of carrying out the policy enunciated by Congress in 
the first paragraph of section 500 of such act * * 

The said Act fixed the capital stock of the corporation at $5,- 
000 ,000, subscribed for by the United States and to be paid to the 
Secretary of War, who the Act provided should be the incorporator, 
and who should govern and direct the corporation in the Exercise of 
its functions; the said Act appropriated said sum for the payment 
of such subscription. 
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By section 3 of the said Act, the corporation was directed to con¬ 
tinue the operation of the transportation and terminal facilities then 
being operated by the Secretary of War under section 201 of the 
Transportation Act, 1920, and, as soon as there was an improved 
channel sufficient to permit the same, initiate the water carriage 
theretofore authorized upon the Mississippi River above St. Louis. 
By section 5, it was provided that the corporation, among other 
things: 

“(g) May exercise any of the functions vested in the Secretary 
of War by sections 201 and 500 of the Transportation Act, 1920, as 
amended. 

“(i) May, in the exercise of such functions, conduct the business 
of a common carrier by water, and maintain, manage, and operate 
properties held for or used in the service of transportation, or neces¬ 
sary or convenient to such use; and 

“(j) In addition to the powers specifically granted, shall have such 
powers as may be necessary or incidental to fulfill the purposes of 
its creation.” 

Section 6 (a) directed the Secretary of War to transfer to the 
corporation all assets acquired, constructed, or operated by or under 
the direction of the said Secretary, or which reverted to the United 
States, under section 201 of the Transportation Act, 1920. Section 
6 (b) conferred upon the corporation all the rights, privileges, pow¬ 
ers, duties, and liabilities of the said Secretary in respect to the 
functions exercised by him in respect of this service and section 6 (c) 
made available to the corporation for expenditure, or the making of 
loans by it, all money then available and all money repaid on loans. 

The capital authorized and appropriated by the said Act proved 
insufficient to adequately carry out the mandates imposed upon 
131 this defendant and by the Act of May 29, 1928, 45 Stat. 978 
(the so-called Denison Act) Congress increased the capital stock 
to $15,000,000, and appropriated $10,000,000 additional for its stock 
subscription. 

The said Denison Act authorized the extension of barge line serv¬ 
ice on the Mississippi River above St. Louis. It also set forth the 
policy of Congress in regard to the future operations of the Corpo¬ 
ration, as follows: 

“It is hereby declared to be the policy of Congress to continue the 
transportation services of the corporation until (1) there shall have 
been completed in the rivers where the corporation operates, navi¬ 
gable channels, as authorized by Congress, adequate for reasonably 
dependable and regular transportation service thereon ; (2) terminal 
facilities shall have been provided on such rivers reasonably ade¬ 
quate for joint rail and water service; (3) there shall have been pub¬ 
lished and filed under the provisions of the Interstate Commerce 
Act, as amended, such joint tariffs with rail carriers as shall make 
generally available the privileges of joint rail and water transpor¬ 
tation upon terms reasonably fair to both rail and water carriers; 
and (4) private persons, companies, or corporations engaged, or are 
ready and willing to engage, in common-carrier service on such 
rivers.” 

It also stated the terms upon which the facilities of the corporation 
may be leased or sold, which must be approved by the President. 
This amendment to the original Act required that the Corporation 
and private carriers must obtain certificates of public convenience 
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and necessity; continued the provision that the corporation’s trans¬ 
portation and terminal facilities should be subject to the) Interstate 
Commerce Act “in the same manner and to the same extent as if such 
facilities were privately owned,” and added the provision: 

“All vessels of the corporation operated and employe^ solely as 
merchant vessels shall be subject to all other laws, regulations, and 
liabilities governing merchant vessels.” 

The final section directed the Secretary of War to investigate the 
cost of the proposed inland water route from Boston to Beaufort, 
N. C., to determine the feasibility and advisability of extending the 
service of the Corporation to the waterways included in such a route, 
“and to report thereon to the Congress as soon as practicable.” 

132 This defendant avers that as is apparent from the legislation 
referred to, it was created as an instrumentality of the United 

States for the carrying out of the declared policy contained in section 
500 of the Transportation Act, 1920, and for the purpose of con¬ 
structing, enlarging and making available for water transportation 
purposes, internal waterways, terminals and other facilities incident 
to and necessary in development thereof; that as such, its power and 
duties and liabilities are subject to the absolute control find direc¬ 
tion of the United States through Congress; that all its assets are 
assets of the United States and subject to the latter’s will and dis¬ 
position ; that except for revenues received from operations, its only 
source of receipts is from the appropriations made by Congress as 
a stock subscription; that all moneys held by it are public moneys 
received either from Congress as aforesaid, or derived from the 
operations of the corporation, which said operations are 'conducted 
in the interest and for the benefit of the people of the United States; 
that any decree or judgment against this defendant as prayed in 
this suit would materially affect the United States in respect to its 
assets and resources. 

Further answering, this defendant avers that if, as alleged in said 
paragraph numbered 10, the said Commercial National Bank had 
no authority to pledge or deliver the said securities to pisure 
deposits made by this defendant, all moneys deposited by this de¬ 
fendant in the said bank, as specified in said paragraph 10, the same 
being public moneys were received and held by the said Bank un¬ 
lawfully and in violation of law; that by so receiving an^l holding 
said moneys, the said Bank held the said moneys as a trustee ex 
malificio for this defendant and the said plaintiff as Receiver so held 
them and the said moneys were held in trust by the said Sank and 
the said plaintiff as Receiver, for the benefit of this defendant; that 
full payment and satisfaction having been made by the said plaintiff, 
as receiver, by the cash payment in redemption of a portipn of the 
securities and by the sale of the balance of the other securities, there 
can be no recovery therefor in this suit. 

133 And for further answer this defendant says that if the 
bank was without authority to pledge the bonds, thp contract 

was at the most only ultra vires; and having received the benefits 
of said contract by inducing the defendant to deposit its m^ney with 
it, the plaintiff was in equity bound to perform its contract to safe¬ 
guard the funds of the defendant; which contract it has fully per¬ 
formed; and having so performed, it cannot now disavow that con¬ 
tract and receive back the sum here in question. 
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And for further answer, this defendant says, that if the contract 
pledging the bonds in question was ultra vires, the equity of the 
defendant is prior to that of the depositors and creditors of the 
bank in this; that it could have demanded the return of its deposits 
in full at any date following the making of such deposits in the 
plaintiff bank: while the equity of the depositors to have the assets 
of the bank distributed equally among them attached only upon the 
failure of the said plaintiff bank, to wit, February 27, 1933; and 
having recognized the priority of the defendant m the funds in 
question, ana having made restitution as equity demanded, the plain¬ 
tiff is barred from recovery in this court. 

134 For a further answer, this defendant avers and says, that 
plaintiff ought not to have and maintain this suit for the 

following reasons: 

1 . The said plaintiff is guilty of laches such as in equity should 
bar him from the relief sought, since the transactions complained 
of occurred more than two years prior to the institution of this suit. 

2. The bill of complaint is multifarious, since it seeks discovery, 
accounting, and relief against defendants other than this defendant 
in respect of matters and things in which this defendant is not 
involved and has no interest or concern. 

3. The plaintiff has a plain, adequate and complete remedy at law. 

Answering paragraphs numbered 11 to 14 inclusive of the said 

bill of complaint, this defendant avers that it has no knowledge of, 
interest in, or concern with, the matters and things set forth in said 
paragraphs and that the allegations therein contained state no cause 
of action against it. 

WHEREFORE, having made full answer, this defendant prays 
that the bill of complaint be dismissed as to it, with costs against 
the plaintiff. 

Inland Waterways Corporation. 

By T. Q. Ashburn, President. 

Leslie C. Garnett, 

United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney. 

Loyola M. Coyne, 

Attorney , Inland Waterways Cory. 

Attorneys for defendant , Inland Waterways Corporation. 

135 District of Columbia, ss: 

T. Q. Ashburn, being first duly sworn, deposes and says: 
that he is President of the Inland Waterways Corporation, one of 
the defendants in the above entitled cause; that he makes this affi¬ 
davit and verification as such President for the said corporation; 
that he has read the foregoing answer by him subscribed and knows 
the contents thereof; and that he verily believes the facts stated 
therein to be true. 

T. Q. Ashburn, President. 

Subscribed and sworn to before me this 21 day of September, 1935. 

J. W. Jenkinson, 
Notary Public , D. C. 
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136 Stipulation as to answer of United States Shipping 

Board Fleet Corporation 

Filed June 15, 1936 


It is stipulated that the answer of the defendant United States 
Shipping Board Merchant Fleet Corporation, heretofore, to wit, 
on September 19, 1935, filed in this cause, shall for all purposes be 
taken, treated, and considered as the answer of the said defendant, 
United States Shipping Board Merchant Fleet Corporation, to the 
amended bill of the plaintiff filed herein on June 4, 1936. 

Sherley, Faust & Wilson, 
by Charles F. Wilson 
George B. Springston, 

Attorneys for Plaintiff. 

Leslie C. Garnett, 

United States Attorneys 
H. L. Underwood, 

Assistant United States Attorney , 

Attorneys for defendant, United States 
Shipping Board Merchant Fleet Corpoi^aiion. 

F. R. Conway, 

Of Counsel. 

Stipulation as to answer of Inland Waterways Corporation 

Filed July 14, 1936 


It is hereby stipulated by the plaintiff and the defendant Inland 
Waterways Corporation, acting by their respective attorneys, that 
the answer to the original bill of complaint herein filed by and on 
behalf of the said defendant on September 21, 1935, may and shall 
be taken, considered, and accepted as and for the answer of said 
Inland Waterways Corporation to the amended bill of complaint 
filed herein on June 4, 1936. 

Sherley, Faust & Wilson, 

George B. Springston, 

Attorneys for Plairkiff. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood, 

Ass^t United States Attorney, 
Attorneys for Defendant Inland Watei'ways Corporation. 
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Suggestion of death and order of substitution 
Filed October 6, 1936 


This cause having come on for further consideration, upon the 
suggestion made in open Court by counsel for the plaintiff and de 
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fendants herein of the death of defendants George H. Dern and 
Arthur L. Flint, and it appearing to the satisfaction of the Court 
that Harry H. Woodring has succeeded the decedent George H. 
Dern as Secretary of War and that H. A. A. Smith has succeeded 
the decedent Arthur L. Flint as General Purchasing Officer and 
Chief of Washington Office, The Panama Canal, it is by the Court 
this 6th day of October, 1936 

Ordered, that Harry H. Woodring be, and he hereby is, made a 
party defendant herein in the place and stead of George H. Dern, 
deceased, and it is further ordered that H. A. A. Smith be, and he 
hereby is, made a party defendant herein in the place and stead of 
Arthur L. Flint, deceased. 

Alfred A. Wheat, Chief Justice. 

138 Answer of defendants Harry H. Woodring. Secretary of War , 
II. A. A. Smith , Chief of Office and General Purchasing Officer , 

Panama Canal . Creed Fulton Cox . Chief of Bureau of Insular 

Affairs , War Department , and C. F. Brown , Disbursing Agent , 

Philippine Revenue , Bureau of Insular Affairs , W'ar Department , 

to amended bill of complaint 

Filed October 31, 1936 

* ****** 

Come now, Harry H. Woodring, Secretary of War, H. A. A. Smith, 
Chief of Office and General Purchasing Officer, Panama Canal, Creed 
Fulton Cox, Chief of Bureau of Insular Affairs, War Department, 
and C. F. Brown, Disbursing Agent, Philippine Revenue, Bureau of 
Insular Affairs, War Department, named defendants in the above- 
entitled cause, and for answer to the amended bill of complaint herein 
filed, or to such part or parts thereof as they are advised it is material 
for them to answer, answer and say: 

1-3. Defendants admit the allegations contained in paragraphs 
numbered 1 to 3, inclusive, of the amended bill of complaint, except 
that they are without knowledge or information as to whether the 
United States Shipping Board Merchant Fleet Corporation is doing 
business in the District of Columbia as alleged in paragraph 3. 

4. Defendants admit that George H. Dern was, at the time of the 
filing of the amended bill of complaint, Secretary of War, but aver 
that he has since died and that defendant Harry H. Woodring is now 
Secretary of War and that as such, he has been substituted as a party 
defendant in the place and stead of said George H. Dern. 

5. Defendants aver that Arthur L. Flint was at the time of 

139 the filing of the original bill of complaint, General Purchasing 
Officer and Chief of the Washington Office, Panama Canal, but 

that he died on or about May 18, 1936, and that H. A. A. Smith has 
succeeded him and has been substituted in his official capacity only 
as a party defendant in the place and stead of said Arthur L. Flint; 
that his title in said office is Chief of Office and General Purchasing 
Officer, Panama Canal. 

6-8. Defendants admit the allegations contained in paragraphs 
numbered 6 to 8, inclusive, of said amended bill of complaint. 

8 (a). These defendants admit the allegations concerning the citi¬ 
zenship and temporary residence of defendant Henry Morgenthau, 
Jr., as alleged in paragraph numbered 8 (a). 
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8 (b). These defendants deny that Harry H. Woodring and H. A. 
A. Smith are sued as individuals in this cause; on the contrary, they 
aver that they are made parties in their respective official capacities 
only by substitution in place of their predecessors in office. 

9. Defendants admit the allegations contained in paragraph num¬ 
bered 9 of said amended bill of complaint. j 

10-11. These defendants aver that they have no knowledge of, in¬ 
terest in or concern with, the matters and things set forth in para¬ 
graphs 10 and 11 of the said bill of complaint and that thq allegations 
therein contained state no cause of action against them or any of them. 

12. Defendants Creed Fulton Cox, Chief of Bureau of Insular Af¬ 
fairs, War Department and C. F. Brown, Disbursing Agent, Philip¬ 
pine Revenue, Bureau of Insular Affairs, War Department, aver that 
they have no knowledge of, interest in or concern with, the matter and 
things set forth in paragraph 12 of the said bill of complaint and that 
the allegations therein contained state no cause of action against them 
or either of them. 

Defendants Harry H. Woodring, Secretary of War, and H. A. A. 
Smith, Chief of Office and General Purchasing Officer, The Panama 
Canal, answering said paragraph numbered 12, admit the Opening the 
deposit account specified in the said Commercial National Bank, pur¬ 
suant to the contract entered into by the said Bank apd the then 
140 Secretary of War as alleged in subparagraph one of said para¬ 
graph 12; admit the depositing in said Bank of further sums 
of money 111 said account and that the balance due on said account at 
the time of closing of said Bank was as stated in said paragraph. 

Said defendants admit the pledge of bonds of the amount and as 
described, and the delivery thereof to the then General purchasing 
Officer and Chief of the Washington Office, The Panama Canal for 
the purpose and as alleged in subparagraph two of said paragraph 
12 but they deny that said pledge was unlawful and illegal as alleged 
in said subparagraph and they further deny that there was no 
authority or capacity in the said Bank to pledge said bonds as secur¬ 
ity for the deposits and deny that said bonds were held ip trust by 
the then Secretary of War or are so held by his successor in office, 
or by the then defendant General Purchasing Officer and Chief of 
the Washington Office, The Panama Canal, as alleged iii subpara¬ 
graph three of said paragraph 12. Further, these defendants deny 
that thev or either of them so hold said bonds or any of thpm. 

Said defendants admit the allegations of fact contained ip subpara¬ 
graph four of paragraph 12 but deny that the said bonds became 
or were a trust and were held as such by the then Secretary of War 
or the then General Purchasing Officer and Chief of the Washington 
Office, Panama Canal, or are so held by their successors ip office for 
the alleged beneficiaries, and deny that plaintiff is entitled to the 
return of said bonds or to the proceeds thereof as alleged in said 
subparagraph. Further, these defendants aver that if the spid plain¬ 
tiff, in consenting or acceding to the taking over by the then General 
Purchasing Officer and Chief of the Washington Office of the bonds 
pledged as security for the deposit aforesaid, acted “under mistake of 
law” as alleged in said subparagraph, he is not entitled to p recovery 
as sought by this suit. 

Further answering said paragraph, said defendants aver that the 
making of the contract for the deposit and delivery of said securities, 
a copy of which is made Exhibit C-l to the bill of complaint and is 
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incorporated in this answer by reference, was within the authority 
and power of the Secretary of War conferred upon him by Acts of 
Congress and by regulations promulgated pursuant to statu- 

141 tory authority; that the securities pledged pursuant to the 
terms of said contract were lawfully in the possession of the 

then Secretary of War; that the deposits for which said securities 
were pledged were at the time of the closing of said bank, almost 
entirely composed of moneys received by the Postal Service of the 
Canal Zone and consisted of deposit money order funds and money 
order funds, which the United States is obligated to redeem and pay. 

Further, said defendants aver that by the Panama Canal Act of 
June 28, 1902, and the supplementary Act of April 28, 1904, the 
President of the United States was given complete governmental 
control over the Canal Zone with power to legislate either directly 
or through the Isthmian Canal Commission, or such other persons 
as he might designate; that the President authorized the Secretary 
of War to exercise these powers on his behalf; that the then Secretary 
of War in 1901 directed the Isthmian Canal Commission to establish 
a postal service in the Canal Zone and said service was established 
by Act No. 7 of September 2, 1904, of the said Commission; Section 
42 of said Act provided that the Postal Service of the Canal Zone 
should “be conducted, regulated and controlled by such of the laws, 
rules and regulations of the postal service of the United States as 
are not inapplicable to the conditions of law and fact existing in the 
Canal Zone, and the laws enacted and the rules and regulations 
adopted by the Isthmian Canal Commission,” this provision being 
re-enacted in the Act of February 16, 1933, 47 Stat. 812, as a part of 
the Canal Zone Code then in course of enactment. Further, that by 
section 1 of the Act of August 21, 1912, c. 387, 37 Stat. 512, U. S. 
Code, Title 39, section 759, it was provided, with respect to Postal 
Savings funds of the United States, that such funds should be de¬ 
posited in solvent banks, whether organized under national or State 
laws, being subject to national or state supervision and examination 
and that “the board of trustees shall take from such banks such securi¬ 
ties in public bonds or other securities, authorized by act of Congress 
or supported by the taxing power, as the board may prescribe, ap¬ 
prove, and deem sufficient and necessary to insure the safety and 
prompt payment of such deposits on demand.” These defendants 
aver that the provision of said section insofar as it required security 
for postal savings funds was not inapplicable, but was appli- 

142 cable, to deposit money orders issued in the Canal Zone; and 
that it made it incumbent upon the Secretary of War, and 

those under his supervision having direct control of the funds, to 
require security from banks before making deposits, and authorized 
the bank to give such security; further, that Section 2 of the Panama 
Canal Act of August 24, 1912, 37 Stat. 560, ratifying and confirming 
as valid and binding “all laws, orders, regulations, and ordinances 
adopted and promulgated in the Canal Zone by order of the Presi¬ 
dent for the government * * * of the Canal Zone” ratified and 

confirmed the directions and actions of the Secretary of War in re¬ 
quiring the deposit of securities to safe-guard the public moneys of 
the Canal Zone under his supervision; further, that Section 6 of the 
Act of August 21, 1916, 39 Stat. 528, authorized the issue of deposit 
money orders in the Canal Zone, in lieu of postal savings certificates 
then in existence, and, by Section 7 of said Act, ratified the action 
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taken by the Secretary of War in depositing money ordel funds in 
banks under Canal Zone regulations, and authorized the jise of in¬ 
terest received therefrom to pay interest on deposit money orders, 
and any losses chargeable to the Canal Zone Postal Service, and that 
this was further ratified and confirmed by Section 11 of the Act 
approved September 21, 1922, increasing the interest rate <f>n deposit 
money orders to not to exceed 3% ; that in conformity with the orders 
of the President of October 22, 1916, and December 6, 1933L the Gov¬ 
ernor of The Panama Canal was authorized to prescribe detailed 
regulations to carry out the terms of the order, and that the Governor 
did, by Circular No. 660-61 of April 5, 1923, provide that: 

“Postal savings, money order, cw?bhouse, and other trust and 
security funds received shall be remitted to depositories in accordance 
with contracts entered into by the Secretary of War, and disbursed 
only on vouchers or warrants approved by the Auditor.” 
that is, the Auditor of The Panama Canal, whose position was estab¬ 
lished by Executive Order of the President, and who had supervision 
of the Department having charge of the “collection, custody, and 
disbursement of funds for the Panama Canal and Canal Zope.” 

Further answering said paragraph 12, said defendants aver that 
the said contract of May 11, 1910, copy of whicli is made 
143 Exhibit C-l to the bill of complaint and is incorporated into 
this answer by reference, was made and entered into as re¬ 
newal, amendment of, or substitute for an agreement of similar char¬ 
acter and terms between the same parties, under date of January 
19, 1909; that to said contract of May 11, 1910, there wasja supple* 
mental agreement, dated April 13. 1913; that the action of the Sec¬ 
retary of War and his subordinates in negotiating for the giving 
of security to safeguard the deposits and of entering into said con¬ 
tracts was the subject of correspondence between both the Secretary 
of War and The Panama Canal, and the Treasury Department, and 
was approved by the Secretary of the Treasury, and the entering 
into of the said contract of May 11, 1910, was specifically recom¬ 
mended by the Comptroller of the Currency and the Secretary of 
the Treasury. 

That said practice and custom, thus initiated, were recognized, 
acted upon and adopted in respect of other deposits of f urjds which 
were under the control of or administered by other departments or 
agencies of the United States and continued without objection or 
question or challenge for more than twenty years and until after 
the closing of the various banks in which such funds were deposited. 

These defendants further aver that said practice and saifl custom 
were also known to the respective Comptrollers of the Currency dur¬ 
ing the said period of more than twenty years and up to and subse-* 
quent to the transactions complained of in subparagraph four; that 
no objection thereto was ever raised or made by the said Comptrollers 
or any of them and the said practice and custom aforesaid were 
recognized and received and had the approval and sanctioA of said 
officials. Further, that the taking over of the bonds by the then 
General Purchasing Officer and Chief of Washington Office,! Panama 
Canal, as alleged in subparagraph four of said Paragraph 12, was- 
likewise sanctioned and approved by the Comptroller of the 
Currency. 


approved by the Comptroller 
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Further, that Congress was informed that security for deposits of 
Canal Zone funds was being exacted of, and given by, banks through 
annual reports of the Isthmian Canal Commission made to it for tne 
years 1913 to 1916, inclusive, and also by reports made to it by Con¬ 
gressional Committees on proposed legislation for the Canal Zone. 

For a further and separate defense to the alleged cause of 

144 action set forth in said paragraph 12, these defendants say 
that the plaintiff ought not to have and maintain this suit, 

for the following reasons: 

1. The said deposit made in the Commercial National Bank was of 
monies of the United States so deposited by agents of the United 
States; that the said securities were pledged to insure said deposit and 
were given and received for the United States; the taking over thereof 
was for and on behalf of the United States; that any decree or judg¬ 
ment against these defendants would affect materially the United 
States in respect of its resources and assets; that the United States 
is, therefore, the real party interest as a defendant and an indispensa¬ 
ble party to this suit in whose absence the Court ought not to proceed. 

2. The plaintiff has a plain and adequate remedy at law against 
the United States in the United States Court of Claims for the amount 
claimed. 

3. The bill of complaint is multifarious since it seeks discovery and 
relief against defendants other than these defendants in respect to 
matters and things in which these defendants are not involved or 
concerned or have any interest. 

4. That plaintiff is not entitled to any recovery against these de¬ 
fendants or either of them, since he consented to and acquiesced in the 
taking over of the securities by the then General Purchasing Officer 
and Chief of Washington Office, Panama Canal; by reason whereof, 
plaintiff is estopped from suing or recovering. 

5. The plaintiff is not entitled to any recovery or relief against 
defendants because of the doctrine in pari delicto, potior est conditio, 
defendentis. 

13. These defendants aver that they have no knowledge of, interest 
in, or concern with, the matters and things set forth in paragraph 
numbered 13 of the said bill of complaint and that the allegations 
therein contained state no cause of action against them or any of them. 

14. Defendant H. A. A. Smith, Chief of Office and General Pur¬ 
chasing Officer, Panama Canal, avers that he has no knowledge 

145 of, interest in, or concern with, the matters and things set forth 
in paragraph numbered 14 of said bill of complaint and that 

the allegations therein contained state no cause of action against him. 

Defendants Harry H. Woodring, Secretary of War, Creed Fulton 
Cox, Chief of Bureau of Insular Affairs, War Department, and C. F. 
Brown, Disbursing Agent, Philippine Revenue, Bureau of Insular 
Affairs, War Department, answering said paragraph admit the allega¬ 
tions of fact therein contained except the allegation in subparagraph 
two that the pledge of the assets of the bank was to the then Secre¬ 
tary of War, which allegation they deny and on the contrary aver that 
said pledge was to the Government of the Philippine Islands; con¬ 
cerning the conclusions of law therein contained, defendants submit 
that they are not required to make answer thereto; nevertheless, they 
specifically deny that the pledging of the securities by the Commercial 
National Bank was unlawful or illegal on its part, as alleged in 
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subparagraph two; deny that there was no authority or capacity in 
the said bank for the pledging of said securities as alleged in sub- 
paragraph three and deny that said securities or the proceeds thereof 
were or are held in trust by these defendants or either of thejn or were 
so held by their predecessors in office, for the benefit of ^aid bank, 
its stockholders, depositors or creditors as alleged in subparagraph 
three and four of said paragraph 14; deny that the sale of said securi¬ 
ties was illegal or without authority of law as alleged inj subpara¬ 
graph four; deny that the payment made by plaintiff to defendant 
Creed F. Cox set forth in said subparagraph was illegal I or made 
under mistake of law and as to such payment, these defendants say 
that if, as alleged, the said payment was made by plaintiff “acting 
under mistake of law,” there can be no recovery thereof. 

Answering subparagraph 5 of said paragraph 14, defendants admit 
allegations as to the official status of defendant C. F. BnrvVn; as to 
the power of the Court asserted in said subparagraph, these defend¬ 
ants submit that no answer is required of them. 

15. These defendants admit that the proceeds of the saje of the 
bonds, described in paragraph 14 (not paragraph 8 as alleged) 

146 and the amount paid to the defendant Chief of the Bureau of 
Insular Affairs, alleged in subparagraph 4 of said paragraph 

14, were transmitted to and placed with the Chase National Bank of 
the City of New York as alleged in paragraph 15 of the amended 
bill of complaint. Defendants are without knowledge or information 
sufficient to form a belief as to whether, as alleged in said paragraph 
numbered 15, said proceeds and the amount of the said payment made 
to the defendant Chief of the Bureau of Insular Affairs or any part 
thereof were transmitted to defendant Henry Morgenthau, Jr., and 
therefore deny the allegation to that effect and demand strict proof 
thereof, if the same be material. Defendants further deny that the 
monies deposited with defendant Morgenthau, Jr., were or are funds 
of the plaintiff herein and deny that said Morgenthau, Jr., received 
and holds the same in trust for plaintiff; on the contrary, these de¬ 
fendants aver that said proceeds and the amount of said jpayment 
were and are monies of the government of the Philippine^ Islands 
and were deposited with the said Chase National Bank to the credit 
of the Treasurer of the Philippine Islands; that said bank had been 
designated as a branch of the Philippine Insular Treasury knd as a 
depositary of the government of the Philippine Islands. 

Further defendants aver that the monies alleged to have been 
transmitted by the said Chase National Bank and held by arid in the 
custody of defendant Henry Morgenthau, Jr., are monies of the Gov¬ 
ernment of the Philippine Islands and are held by him as Sbcretary 
of the Treasury under the authority of the Act of June 11, 1934, 48 
Stat. 929. 

Further answering said amended bill of complaint, defendants aver 
that section 625 of the Revised Administrative Code of 1917 of the 
Philippine Islands was and is authority for the requirement 

147 of security to insure deposits of funds of the Philippine Gov¬ 
ernment and constituted ample authority for the giving of 

the security herein involved by the Commercial National Bank and 
the receipt of it by the then Secretary of War. That said section 625 
is as follows: 
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“The Governor-General may appoint any bank or banking insti¬ 
tution in the Philippine Islands, and the Secretary of War any 
similar institution in the United States, as a depositary of the Gov¬ 
ernment of the Philippine Islands, after such institution has filed 
sufficient evidence of its sound financial condition and has deposited, 
as security, either in the Insular Treasury or in the Bureau of Insular 
Affairs, at Washington, bonds of the United States or of the Govern¬ 
ment of the Philippine Islands or other bonds or securities satisfac¬ 
tory to and approved by the officer making the appointment and in 
such amount as shall be required by him.” 

That the enactment of said section was reported to the Congress 
of the United States, pursuant to the requirement of section 19 of the 
Act of Congress of August 29, 1916, Ch. 416, 39 Stat. 551, which 
provides that: 

“All laws enacted by the Philippine Legislature shall be reported 
to the Congress of the United States, which reserves the power and 
authority to annul the same.” 

That Congress did not annul said enactment and thus tacitly ap¬ 
proved the same. 

That substantially similar provisions to those contained in said 
section 625 were contained in an enactment of the Philippine Com¬ 
mission of October 12, 1907, (Section 596, Compilation of Acts of 
the Philippine Commission). These two provisions were expressly 
recognized and continued in force and effect by section 6 of the said 
Act of August 29,1916,48 U. S. Code, 1004. 

Further answering said amended bill of complaint, said defendants 
aver that the giving of the said bond by the Commercial National 
Bank a copy of which is made Exhibit “E-l” to the bill of 
148 complaint herein and made a part of this answer by reference, 
and the deposit of the securities was in accordance with a 
practice and custom in respect of funds of the Philippine government 
which has existed and continued since the year 1908; that during said 
period, the various Secretaries of War, acting under the provisions of 
said section 596 enacted October 12, 1907, and said section 625, of the 
Revised Administrative Code, have from time to time designated cer¬ 
tain state and national banks within the continental limits of the 
United States as depositaries for funds of the Philippine Government 
and people, the several Governors-General of the Philippine Islands 
have designated the same banks as branches of the Insular Treasury, 
and the Treasurers of the Philippine Islands have placed and kept on 
deposit therein large amounts of the public funds of the People of 
the Philippine Islands, for the purpose of maintaining the parity of 
Philippine bonds, notes, coinage ana currency; that the total amount 
of such deposits in the United States formerly approximated $63,- 
000,000, and these deposits were formerly distributed among 39 
national banks and 18 state banks. 

That each depositary bank was required to deposit, and deposited 
with or to the order of the Chief of the Bureau of Insular Affairs, 
War Department, collateral security of a value equivalent to the 
amount of the-deposit, in each instance under a formal pledge agree¬ 
ment in writing authorizing recourse by the pledgee to the pledged 
collateral in the event of a failure to repay the amount of the deposit; 
that such custom and practice were recognized, well-known, acted 
upon and continued without objection, question or challenge for 
about twenty-five years and until after the closing of the Commercial 







INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC’R. £0 

National Bank; that such custom and practice were also known to 
the respective Comptrollers of the Currency during the Said period 
since its adoption and up to and subsequent to the sale of the said 
securities; that no objection thereto was ever raised or m4de by any 
of the said Comptrollers and said practice and custom aforesaid were 
recognized and received and had the approval and sanction of said 
officials. 

Further, that the Comptroller of the Currency was alsb aware of 
and was consulted with, concerning the proposed sale of the said 
securities here involved and took no action to preyent it but 

149 sanctioned and approved the said sale; that the plaintiff, as 
receiver of the said Commercial National Bank, interposed no . 

objection to said sale and acquiesced therein. 

Said defendants further aver that said practice and custom of re¬ 
quiring and receiving security has obtained for many years in re¬ 
spect of deposits of other funds which were under the control of or 
administered by other departments or agencies, or officers of the 
United States, or with respect to which such department^, agencies 
or officers had or performed any duties or functions and such prac¬ 
tice and custom continued without objection or question Until after 
the closing of the various banks in which such funds were deposited. 

Further answering said amended bill of complaint, these de¬ 
fendants aver that defendants Woodring and Brown had ijio part or 
participation, either officially or personally in the transactions com¬ 
plained of in said bill and that defendant Cox likewise haid no part 
or participation therein, except the receipt by him, as Chjief of the 
Bureau of Insular Affairs, of the payment of $6,154.41 m^de by the 
plaintiff herein, as alleged in subparagraph 4 of paragraph 14 of the 
amended bill; that defendants Woodring and Brown had at no time 
and do not now have any authority, control or supervision over, or 
functions in respect of, the said funds deposited in the s^iid Chase 
National Bank and which it is alleged were in-whole or in part, trans¬ 
ferred and placed in the custody of defendant Henry Morgen- 
thau, Jr.; that defendant Cox, as Chief of the Bureau df Insular 
Affairs of the War Department, in respect of moneys in the Chase 
National Bank to the credit of the Treasurer of the Philippine 
Islands has authority to order the transfer thereof to the United 
States Treasury or to the Philippine National Bank of New York 
City; in respect of deposits of moneys made under the said Act of 
June 11,1934 (48 Stat. 929), in the United States Treasury 4 n d which, 
are deposited to the credit of the Treasurer of the Philippine Islands, 
said defendant has authority to order the transfer thereof to the said 
Chase National Bank; except as herein specified, said defendant Cox 
has no authority, control or supervision over such monies, funds or 
deposits. 

For a further and separate defense, the said defendants^ say that 
the plaintiff ought not to have and maintain his suit for the following 
reasons: 

1. The funds sought to be recovered are funds of the Gov- 

150 ernment of the Philippine Islands, and the bond given and 
the pledge of securities made to insure the deposits made in. 

the Commercial National Bank were given and made to thd Govern¬ 
ment of the Philippine Islands, which is the real party ir)L interest 
herein. 
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The suit in respect of the asserted cause of action affecting these 
defendants is, in essence, one against the Government of the Philip¬ 
pine Islands, which has not consented to be sued herein. 

o. The Government of the Philippine Islands is an indispensable 
party to this suit, one whose interests are involved and vitally af¬ 
fected by this suit, and in whose absence the Court ought not to 
proceed. 

4. The amended bill of complaint states no cause of action against 
these defendants or any of them cognizable in equity and sets forth 
no facts warranting the relief sought against them or any of them. 

5. The plaintiff is not entitled to any recovery or relief against 
these defendants or any of them, since he consented to and acquiesced 
in the sale of the securities and voluntarily made the payment set 
forth in subparagraph 4 of paragraph 14 of the amended bill of 
complaint; by reason of which plaintiff is estopped from suing or 
recovering. 

6. The plaintiff is not entitled to any recovery or relief against 
the defendants because of the doctrine in pari delicto, potior est- 
conditio defendentis. 

7. The plaintiff is not entitled to any relief or recovery against 
defendant Harry H. Woodring because he is not properly a party 
hereto, there being no authority for his substitution as a party de¬ 
fendant in place of George H. Dern, deceased, since the statute under 
which substitution was granted does not apply to or cover a case 
such as that presented by the amended bill of complaint. 

16. Answering paragraph numbered 16, defendants Harry H. 
Woodring and H. A. A. Smith admit that the funds and money 
referred to in paragraph numbered 12, to wit, the so-called Panama 
Canal funds, are not public funds and are not part of the revenue of 
the United States; that they are not subject to the control of the 
Secretary of the Treasury in his official capacity as such Secre- 
151 tary in respect of public moneys of the United States; but in 
this connection they aver that the interest accruing on said 
moneys is part of the revenues of the United States; and further that 
in respect of such of said moneys as were derived from the issuance 
of Postal Money Orders, they are funds for the payment of which 
the United States is responsible and obligated. 

Said defendants deny that said moneys are not moneys of the 
Panama Canal, as alleged in said paragraph and on the contrary 
aver that they are moneys of the said Panama Canal. These de¬ 
fendants admit that the Commercial National Bank was never desig¬ 
nated by the Secretary of the Treasury as depository of the Govern¬ 
ment of the Canal Zone, but say that the Secretary of the Treasury 
did approve of the depositing in the said Commercial National Bank 
of moneys of the Panama Canal. Said defendants admit that the 
Secretary of the Treasury did not exact of the said Bank, the pledge 
of the securities given to insure the deposits of the Panama Canal 
funds but they aver that the Secretary of the Treasury was con¬ 
sulted by the Secretary of War in respect of the latter’s proposal to 
require securities for said deposits and approved the same. 

Defendant H. A. A. Smith is without knowledge or information 
concerning the other allegations of fact contained in said paragraph 
16 and therefore denies them. 
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Defendants Harry H. Woodring, Creed Fulton Cox, and C. F. 
Brown, answering in respect of the moneys specified in paragraphs 
14 and 15, to wit, the moneys involved in the transactions of the 
Government of the Philippine, Islands, admit that said moneys are 
not moneys of the United States and are not subject to the control 
of the Secretary of the Treasury in his official capacity in bespect of 
moneys of the United States; they aver, however, that said moneys 
are moneys of the Government of the Philippine Islands and that 
said moneys are deposited with the Secretary of the Treasury as 
moneys of the Government of the Philippine Islands pdrsuant to 
the Act of June 11, 1934, and are held in the Treasury of the United 
States to the credit and for the account of the Treasurer of the 
Philippine Islands and are claimed by said government as a part of 
its public moneys. 

Said defendants admit that the said Commercial | National 
152 Bank was never designated by the Secretary of the Treasury 
to receive deposits of the Government of the Philippine 
Islands and that the Secretary of the Treasury never exacted from 
said bank the pledge of the securities to secure deposits of the Gov¬ 
ernment of the Philippine Islands; but these defendants ^ver that 
the Comptroller of the Currency, a subordinate of the Secretary of 
the Treasury knew of said deposits made in said Bank by and on 
behalf of the Government of the Philippine Islands and that securi¬ 
ties to insure the same had been exacted from said Bank and 
acquiesced in said transactions. 

As to the other allegations of fact contained in said paragraph, 
defendant Harry H. Woodring, except as to the allegations respect¬ 
ing the Panama Canal funds, already answered, and defendants 
Creed Fulton Cox and C. F. Brown are without knowledge br infor¬ 
mation and, therefore, deny the same. 

Wherefore, having made full answer, all these defendants pray 
that the said amended bill of complaint be dismissed as to them with 
costs against the plaintiff. 

Harry H. Woodring, 

Secretary of t Var. 

By Malin Craig, 

Acting Secretary of War. 

Creed Fulton Cox, 

Chief of Bureau of Insular Affairs , 

War Department , 

C. F. Brown, 

Disbursing Agent , 

Philippine Revenue , Bureau of Insular Affairs , 

War Department . 

H. A. A. Smith, 

Chief of Office and General Purchasing Office jr, 

Panama Canal. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney , 

E. M. Caffey, 

Captain , Judge Advocate Generalis 
Office , War Department , j 

Attorneys for Defendants „ 


i 


92 INLAND WATERWAYS CORP. VS. CARY A. HARDEE, REC’R. 
District of Columbia, ss: 

Malin Craig, being first duly sworn, deposes and says that he is 
Acting Secretary of War of the United States, and as such has sub¬ 
scribed to the foregoing answer made on behalf of Harry H. Wood¬ 
ring, Secretary of War, one of the defendants in the above-entitled 
cause; that he has subscribed to said answer and makes this affidavit 
and verification on behalf of said defendant, because of the absence 
of the latter from the District of Columbia; that he has read the 
foregoing answer by him so subscribed and knows the contents 
thereof, and that the facts therein stated he verily believes to be true. 

Malin Craig. 

Subscribed and sworn to before me this 30th day of October 1936. 

[seal] ! Herbert F. Statesir, 

Notary Public , D. C. 

My commission expires Feb. 1, 1941. 

153 District of Columbia, ss: 

Creed Fulton Cox, being first duly sworn, deposes and says 
that he is Chief of Bureau of Insular Affairs, War Department, and 
as such, named one of the defendants in the above-entitled cause; 
that he has read the foregoing answer by him subscribed and verily 
believes the facts stated therein to be true. 

Creed Fulton Cox. 

Subscribed and sworn to before me this 29th day of October 1936. 

[seal] Alfred H. Mori, 

Notary Public , D. C . 

District of Columbia, ss: 

C. F. Brown, being first duly sworn, deposes and says that he is 
Disbursing Agent, Philippine Revenue, Bureau of Insular Affairs, 
War Department, and as such, named one of the defendants in the 
above-entitled cause: that he has read the foregoing answer by him 
subscribed and verily believes the facts stated therein to be true. 

C. F. Brown. 

Subscribed and sworn to before me this 29th day of October 1936. 

[seal] Alfred H. Mori, 

Notary Public , D. C. 

District of Columbia, ss: 

H. A. A. Smith, being first duly sworn, deposes and says that he is 
Chief of Office and General Purchasing Officer, Panama Canal, and 
as such, named one of the defendants in the above-entitled cause; that 
he has read the foregoing answer by him subscribed and verily be¬ 
lieves the facts stated therein to be true. 

H. A. A. Smith. 

Subscribed and sworn to before me this 29th day of October 1936. 

[seal] Floyd B. Heimer, 

Notary Public , D. C. 


i 
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154 Motion to strike paragraphs numbered 11 to 37 inclusive , and 

A to G- inclusive , of the separate answers of the United States 
Skipping Board Merchant Fleet Corporation arid for the 
entry of a decree pro confesso for plaintiff against said 
defendant , United States Shipping Board Merchant Fleet 
Corporation 

Filed December 28, 1936 j 

! 

* * * * ♦ * ! * 

Comes now Robert C. Baldwin, Receiver of the Commercial Na¬ 
tional Bank of Washington, plaintiff herein, by his attorneys, and 
moves the court to strike paragraphs 11 to 37, inclusive, and; A. to G., 
inclusive of the separate answer of the United States Shipping Board 
Merchant Fleet Corporation and for the entry of a decree pro confesso 
for plaintiff against said defendant, United States Shipping Board 
Merchant Fleet Corporation, and for grounds therefor states: 

1. The answer of the defendant, United States Shipping Board 
Merchant Fleet Corporation, does not set up any defense to jthe cause 
of action alleged in plaintifFs bill and plaintiff is entitled to! have the 
paragraphs of said answer heretofore described stricken and is en¬ 
titled to a decree pro confesso against defendant upon the allegations 
of plaintiff's bill. 

155 2. The Pledge of the Commercial National Bank assets to 
secure deposits of the United States Shipping Board Merchant 

Fleet Corporation, or its predecessors in title, was unauthorized in 
law, ultra vires the bank, and void; such pledge constituted p illegal 
and preferential disposition of the bank’s assets and the receiver maj 
recover either the pledged securities or their proceeds. 

3. And for the additional reasons and principles of law get forth 
in the attached memorandum of points and authorities in support of 
this motion. \ 

To: | 

Leslie C. Garnett, j 

H. L. Underwood, 

O. P. M. Brown, | 

F. R. Conway, 

Attorneys for United States Shipping Board Merchant 
Fleet Corporation. 

I 

Please take notice that the authorities intended to be used in sup¬ 
port of the attached motion are appended hereto and the rules of tins 
court require that if you oppose the granting of the above motion, 
you shall, within five (5) days from the time of the service of a copy 
of this motion upon you, file in reply with the Clerk of this j court a 

29809—37-7 
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statement of the points and authorities upon which you rely and serve 
a copy upon counsel for the plaintiff. 

Sherley, Faust & Wilson, 

H. B. Weaver, Jr., 

George B. Springston, 

Attorneys for Plaintiff. 
Robert C. Baldwin, 

Receiver. 

Service of the above motion and points and authorities in support 
thereof acknowledged this 28th day of December, 1936. 

156 Leslie C. Garnett, 

U. S. Atty. 

F. R. Conway, 

Attorneys , United States Shipping 
Board Merchant Fleet Corporation. 

157 Motion to strike paragraph 10 and defenses numbered 7, 2, and 

3 alleged in the separate answer of defendant , Inland Water¬ 
ways Corporation , a coi'poration , and for the entry of a 
decree pro confesso for plaintiff against said defendant. 

Filed February 11 1937 

******* 


Comes now Robert C. Baldwin, Receiver of the Commercial Na¬ 
tional Bank of Washington, plaintiff herein, by his attorneys, and 
moves the court to strike paragraph 10 and defenses numbered 1, 2, 
and 3 alleged in the separate answer of defendant, Inland Water¬ 
ways Corporation, a corporation, and for the entry of a decree pro 
confesso for plaintiff against said defendant, Inland Waterways Cor¬ 
poration, and for grounds therefor states: 

1. The answer of the defendant, Inland Waterways Corporation, 
does not set up any defense to the cause of action alleged in plain¬ 
tiff’s bill, and plaintiff is entitled to have the paragraph and de¬ 
fenses heretofore described stricken and is entitled to a decree pro 
confesso against said defendant upon the allegations of plaintiff’s 
bill. 

2. The pledge of the Commercial National Bank assets to secure 
deposits of the Inland Waterways Corporation, or its predecessors 
in title, was unauthorized in law, ultra vires the bank, and void; 
such pledge constituted an illegal and preferential disposition of 
the bank’s assets and the receiver may recover either the pledged 
securities or their proceeds. 

3. And for the additional reasons and principles of law set forth 
in the attached memorandum of points and authorities in support 
of this motion. 

Sherley, Faust and Wilson, 
George B. Springston, 

Attorneys for Plaintiff. 

158 To: 

Leslie C. Garnett, 

H. L. Underwood, 

Loyola M. Coyne, 

Attorneys for Inland Waterways , Corporation , a cor¬ 
poration. 
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Please take notice that the authorities intended to be used in 
support of the attached motion are appended hereto and the rules 
of this court require that if you oppose the granting of the above 
motion, you shall, within five (5) days from the time of the service 
of a copy of this motion upon you, file in reply with tlfe Clerk of 
this court a statement of the points and authorities upon which you 
rely and serve a copy upon counsel for the plaintiff. 

Sherley, Faust & Wilson, 

By Charles F, Wilson 
George B. Springston 

Attorneys for plaintiff . 

Robert C. Baldwin, Receiver . 

' i 

159 Motion to strike 'paragraph 12 and defenses numbered 2 and 3 

alleged in the separate answer of defendants, George H. 
Dem, Secretary of War, and H. A. A. Smith, General Pur¬ 
chasing Officer and Chief of Washing ton Office of Panama 
Canal, and for the entry of a decree pro confesso for plain¬ 
tiff against said defendants 

Filed February 11,1937 

* * * * * * j * 

Comes now Robert C. Baldwin, Receiver of the Commercial Na¬ 
tional Bank of Washington, plaintiff herein, by his attorneys, and 
moves the court to strike paragraph 12 and defenses numbered 2 and 
3 alleged in the separate answer of defendants, GeorgcJ H. Dem, 
Secretary of War, and H. A. A. Smith, General Purchasing Officer 
and Chief of Washington Office of Panama Canal, and foi* the entry 
of a decree pro confesso for plaintiff against said defendants, and for 
grounds therefor states: 

1. Said answer does not set up any defense to the cau^e of action 
alleged in plaintiff’s bill, and plaintiff is entitled to hav^ the para¬ 
graph and defenses heretofore described stricken and is entitled to 
a decree pro confesso against said defendants upon the 'allegations 
of plaintiff’s bill. 

2. The pledge of the Commercial National Bank’s assess to secure 
deposits of the Government of the Canal Zone was unauthorized in 
law, ultra vires the bank and void; such pledge constituted an illegal 
and preferential disposition of the bank’s assets and the receiver may 
recover either the pledged securities or their proceeds without resti¬ 
tution by payment in full of the credit balance on deposit in the 
bank at suspension. 

3. And for the additional reasons and principles of layv set forth 
in the attached memorandum of points and authorities in support 
of this motion. 

Sherley, Faust & Wilson, 

By Charles F. Wilson 

George B. Springston, 

Attorneys for Plaintiff . 

Robert C. Baldwin, Receive k 

160 To: 

Leslie C. Garnett, 

H. L. Underwood, 

H. A. A. Smith, 

Attorneys for George H. Dem, Secretary of War, and 
H. A. A.. Smith, General Purchasing Officer and Chief 
of Washington Office of Panama Canal . 


I 
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Please take notice that the authorities intended to be used in sup¬ 
port of the attached motion are appended hereto and the rules of 
this court require that if you oppose the granting of the above mo¬ 
tion, you shall, within five (5) days from the time of the service of a 
copy of this motion upon you, file in reply with the Clerk of this 
court a statement of the points and authorities upon which you rely 
and serve a copy upon counsel for the plaintiff. 

Sherley, Faust & Wilson, 

By Charles F. Wilson. 

George B. Springston, 

Attorneys for Plaintiff. 

Robert C. Baldwin, Receiver. 

161 Suggestion of appointment of Cary A. Hardee as receiver 

Filed March 18 1937 

******* 

Comes now Cary A. Hardee, by his attorneys, and suggesting his 
appointment by the Comptroller of the Currency of the United States, 
pursuant to law, on March 1, 1937, as Receiver of Commercial Na¬ 
tional Bank of Washington, D. C., in the place and stead of Robert 
C. Baldwin, resigned, requests that he be substituted as plaintiff in 
the above entitled cause in the place and stead of said Robert C. 
Baldwin. 

Sherlev, Faust & Wilson, 

v 7 7 

By Sherley, Faust & Wilson, 
George B. Springston, 

Attorneys for plaintiff. 

We consent: 

Leslie C. Garnett, 

David A. Pine, 

Attorneys for defendants. 

Let this be granted: 

F. Dickinson Letts, Justice. 

Memorandum of court 
Filed July 14 1937 

******* 

Motion to strike pars. 11 to 37 incl and A. to G incl of answer 
XI. S. Shipping Board and for decree pro. con—sustained. 

Motion to strike Par. 10 and defenses numbered 1, 2 and 3 of 
answer of Inland Water Ways and for entry of decree pro. con, 
sustained. 

Motion to strike par. 12 and defenses 2 & 3 in answer of defts. 
Dern, Secy of War & H. A A Smith, Genl Pur. Officer & Chief of 
Washington Office Panama Canal, & for entry decree pro. con, sus¬ 
tained. 

Clerk will please notify Counsel. 


Luhring, J. 
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162 Order sustaining motion to strike paragraph 10 and defenses 

numbered 1 , 2 and 3 alleged in the separate answer of de¬ 
fendant Inland Wateiuoays Corporation , and for the entry 
of a decree pro confesso for plaintiff against said defendant , 
and granting a decree pro confesso and entering\ judgment 
for the plaintiff against the defendant Inland Walemcays 
Corporation 

Filed August 23 1937 

* * * * * * * 

This cause having come on for hearing at this term of Court upon 
the plaintiff's motion to strike paragraph 10 and defenses! numbered 
1, 2 and 3 alleged in the separate answer of defendant, Inland Water¬ 
ways Corporation, a corporation, and for the entry of a decree pro 
confesso for plaintiff against said defendant, and it appealing to the 
satisfaction of the Court that said motion should be granted, it is 
by the Court this 18th day of August, A. D. 1937, 

Adjudged, ordered and decreed, that the motion of plaintiff to 
strike paragraph 10 and defenses 1, 2 and 3 alleged in the separate 
answer of defendant, Inland Waterways Corporation, an[d for the 
entry of a decree pro confesso against said defendant be and the said 
motion is hereby granted; and, the said defendant, Inland Waterways 
Corporation, having elected to stand on its answer as filed ahd having 
stipulated that a final decree be entered at this time, it is fiirther 
Adjudged, ordered and decreed, that judgment be entered for the 
plaintiff against the defendant Inland Waterways Corporation for 
the sum of $506,215.63, with interest at the legal rate from 

163 April 20, 1933, to April 25. 1933, as of which date a credit and 
offset in the sum of $21,804.16 is hereby awarded and credited, 

and thereafter the balance of said judgment amounting to $484,411.47 
will be subject to and will carry interest at the legal rate from April 
25, 1933 to September 26, 1933, as of which date a credit pnd offset 
of 20% dividend on defendant’s provable general claim iff the sum 
of $482,656.57 amounting to $96,531.31 is hereby awarded and cred¬ 
ited, and thereafter the balance of said judgment amounting to 
$387,880.07 will be subject to and will carry interest at the legal rate 
from September 26, 1933 to November 13, 1933, on which date a 
credit and offset of 30% dividend on defendant’s provable general 
claim in the sum of $482,656.57 amounting to $144,796.97 is hereby 
awarded and credited, and thereafter the balance of said judgment 
amounting to $243,083.10 will be subject to and will carry interest at 
the legal rate from November 13,1933 to February 24,1936, on which 
date a credit and offset of 10% dividend on defendants provable 
general claim in the sum of $482,656.57 amounting to $48,265.66 is 
hereby awarded and credited, and thereafter the balanci of said 
judgment amounting to $194,817.44 will be subject to and will carry 
interest at the legal rate from February 24, 1936 until paid; and it is 
further 

Adjudged, ordered and decreed, that the defendant Inland Water¬ 
ways Corporation is entitled to file a claim against the Receiver of 
the Commercial National Bank of Washington, D. C., and Ifo receive 
such further dividends thereon as are paid to unsecured depositors 
and other general creditors of said bank, and it is furthet 
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Adjudged, ordered and decreed, that execution may issue against 
the defendant upon the judgment herein awarded. 

O. R. Ltthring, Justice. 

164 The defendant, by its attorneys, objects and excepts to the 
entry of the above order and decree of the Court, which 

objection and exception is hereby allowed by the Court, and an 
appeal is noted in open court to the United States Court of Appeals 
for the District of Columbia, which appeal is hereby allowed by the 
Court. 

O. R. Luhring, Justice. 

No objection to the form. The defendant consents to the entry 
of a final decree herein in place of a decree pro confesso. 

H. L. Underwood, 

Assistant United States Attorney. 

165 Assignment of errors on behalf of Inland Watericays 

Corporation 

Filed September 1, 1937 

******* 

(1) The Court erred in holding and determining that there was 
no authority for the pledging by the Commercial National Bank to 
this defendant of the securities involved to secure the deposits of the 
Inland Waterways Corporation in said bank and in not holding and 
determining that authority existed therefor. 

(2) The Court erred in not holding and determining that the 
pledging of the securities was lawful and warranted by reason of 
custom and usage long established, well recognized and unchallenged 
for many years and sanctioned and approved by the Comptroller of 
the Currency and the Secretary of the Treasury. 

(3) The Court erred in not holding and determining that the 
plaintiff is estopped to maintain this suit as against this defendant 
oy the action of his predecessor Receiver in acquiescing in and 
agreeing to the sale by this defendant of a portion of the pledged 
securities and in purchasing from this defendant the other pledged 
securities; all with the consent and approval of the Comptroller of 
the Currency. 

(4) The Court erred in not holding and determining that even if 
the pledge of the securities was illegal, nevertheless the plaintiff was 
not entitled to recover since the parties stand in pari delicto. 

(5) The Court erred in not holding and determining that, assum¬ 
ing lack of authority for the giving of security, the deposits 

166 of this defendant in the Commercial National Bank were held 
by the bank as a trustee ex malificio and that there could be no 

recovery; full satisfaction to defendant having heretofore been made 
by the Receiver. 

(6) The Court erred in not holding and determining that plain¬ 
tiff could not have relief from “a mistake of law.” 

(7) The Court erred in not holding that the plaintiff’s claim 
against it is barred by laches. 

(8) The Court erred in not holding and determining that the 
plaintiff has a full, complete and adequate remedy at law. 
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(9) The Court erred in not holding and determining that defend¬ 
ant’s answer constitutes a good defense to the bill of complaint. 

(10) The Court erred in granting the motion to strike and for a 
decree pro confesso against this defendant and in not denying said 
motion. 

(11) The Court erred in entering a decree against this defendant. 

Leslie C. Garnett, 
United States Attorney. 

H. L. Underwood. 

Assistant United States Attorney. 

Attorneys for defendant , Inland Waterways Corporation. 
Service of a copy of the foregoing assignment of errorp is hereby 
acknowledged this 1st day of September, 1937. 

Sherley, Faust & Wilson, 

By Charles F. Wilson, 

Attorney for Plaintiff. 

167 Order sustaining motion to strike paragraphs 11 to 37 inclu¬ 
sive . and A to G inclusive , of the separate answer of the 

United States Shipping Board Merchant Fleet Corporation and 
for the entry of a decree pro confesso for plaintiff against said 
defendant , and granting a decree p / ro confesso and entering judg¬ 
ment for the plaintiff against the defendant United States Ship¬ 
ping Board Merchant Fleet Corpo / ration 

Filed September 24 1937 

* * * * * * * 

This cause having come on for hearing at this term of Court upon 
the plaintiff’s motion to strike paragraphs 11 to 37 inclusive, and 
A to G inclusive, of the separate answer of the United States Ship¬ 
ping Board Merchant Fleet Corporation, and for the of a 

decree pro confesso for plaintiff against said defendant, |and it ap¬ 
pearing to the satisfaction of the Court that said motion should be 
granted, it is by the Court this 24th day of September, A. D. 1937, 
Adjudged, ordered and decreed, that the motion of plaintiff to 
strike paragraphs 11 to 37 inclusive, and A to G inclusive, of the 
separate answer of defendant, United States Shipping Board Mer¬ 
chant Fleet Corporation, and for the entry of a decree pto confesso 
against said defendant be and said motion is hereby grakited; and, 
the said defendant, United States Shipping Board Merchant Fleet 
Corporation, having elected to stand on its answer as filed and having 
stipulated that a final decree be entered at this time, it is fur¬ 
ther 

168 Adjudged, ordered and decreed, that judgment fce entered 
for the plaintiff against the defendant United States Shipping 

Board Merchant Fleet Corporation, for the sum of $413,1^0.49, with 
interest at the legal rate from April 18, 1933 to April 27, 1933, as of 
which date a credit and offset in the sum of $4,270.17 is hereby 
awarded and credited, and thereafter the balance of said judgment 
amounting to $408,870.32 will be subject to and will carry interest at 
the legal rate from April 27,1933 to September 26, 1933, a£ of which 
date a credit and offset of 20% dividend on defendant’i provable 
general claim in the sum of $409,297.28 amounting to $81,859.46 is 
hereby awarded and credited, and thereafter the balance of said judg- 
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raent amounting to $327,010.86 will be subject to and will carry inter¬ 
est at the legal rate from September 26,1933 to November 13,1933, on 
which date a credit and offset of 30% dividend on defendant’s prov¬ 
able general claim in the sum of $409,297.28 amounting to $122,789.18 
is hereby awarded and credited, and thereafter the balance of said 
judgment amounting to $204,221.6S will be subject to and will carry 
interest at the legal rate from November 13. 1933 to February 24, 
1936, on which date a credit and offset of 10% dividend on defend¬ 
ant’s provable general claim in the sum of $409,297.28 amounting to 
$40,929.73 is hereby awarded and credited, and thereafter the bal¬ 
ance of said judgment amounting to $163,291.95 will be subject to 
and will carry interest at the legal rate from February 24, 1936 until 
paid; and it is further 

Adjudged, ordered and decreed, that the defendant United States 
Shipping Board Merchant Fleet Corporation, is entitled to file a 
claim against the Receiver of the Commercial National Bank of 
Washington, D. C., and to receive such further dividends thereon as 
are paid to unsecured depositors and other general creditors of said 
bank; and it is further 

Adjudged, ordered and decreed, that execution may issue against 
the defendant upon the judgment herein awarded. 

O. R. Luiirixg, Justice. 

169 The defendant, United States Shipping Board Merchant 
Fleet Corporation, by its attorneys, objects and excepts to the 

entry of the above order and decree of the Court, which objection 
and exception is hereby allowed by the Court, and an appeal is noted 
in open court to the United States Court of Appeals for the District 
of Columbia, which appeal is hereby allowed by the Court. 

O. R. Luhrixg, Justice. 

No objection to the form. The defendant consents to the entry of 
a final decree herein in place of a decree pro confesso. 

H. L. UXDERWOOD, 

Assistant United States Attorney. 

F. R. Conwav. 

M. O. T. 

170 Order sustaining motion to strike 'paragraph 12 and defenses 

numbered 2 and 3 of the separate answer of defendants , 
Harry H. Wood ring, Secretary of War , and H. A. A. Smith, Gen¬ 
eral Purchasing Officer and Chief of Washington Office of Panama 
Canal, and for the entry of a decree pro confesso for plaintiff 
against said, defendants , and granting a. decree pro confesso and 
entering judgment for the plaintiff against the defendants Harry 
H. Wood ring. Secretary of War. and H. A. A. Smith, General 
Purchasing Officer and Chief of Washington Office of Panama 
Canal 


Filed September 24, 1937 

* * * * * * * 

This cause having come on for hearing at this term of Court upon 
the plaintiff’s motion to strike paragraph 12 and defenses numbered 
2 and 3 of the separate answer of defendants Hairy H. Woodring, 
Secretary of War, and H. A. A. Smith, General Purchasing Officer 
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and Chief of Washington Office of Panama Canal, and for the entry 
of a decree pro confesso for plaintiff against said defendants, and 
it appearing to the satisfaction of the Court that said motion should 
be granted, it is by the Court this 24th day of September, A. D. 1937, 

Adjudged, ordered and decreed, that the motion of plaintiff to 
strike paragraph 12 and defenses numbered 2 and 3 of thk separate 
answer of defendants Harry H. Woodring, Secretary of War, 
271 and H. A. A. Smith, General Purchasing Officer and Chief of 
Washington Office of Panama Canal, and for the entry of a 
decree pro confesso against said defendants be and the same is hereby 
granted; and. the said defendants, Harry H. Woodring, Secretary 
of War, and H. A. A. Smith, General Purchasing Officer and Chief 
of Washington Office of Panama Canal, having elected to; stand on 
their answer as filed and having stipulated that a final decree be 
entered at this time, it is further 

Adjudged, ordered and decreed, that judgment be entered for the 
plaintiff against the defendants Harry H. Woodring, Secretary of 
War, and H. A. A. Smith, General Purchasing Officer and! Chief of 
Washington Office of Panama Canal, for the sum of $368,327.71, 
with interest at the legal rate from September 1, 1937, ujntil paid, 
representing the balance due plaintiff after crediting defendants with 
total dividends of 60% paid unsecured creditors of the Commercial 
National Bank of Washington, D. C.; and it is further. 

Adjudged, ordered and decreed, that the defendants Harry H. 
Woodring, Secretary of War, and H. A. A. Smith, General Purchas¬ 
ing Officer and Chief of Washington Office of Panama Qanal, arey 
entitled to file a claim against the Receiver of the Commercial Na-. 
tional Bank of Washington, D. C., and to receive such further divi¬ 
dends thereon as are paid to unsecured depositors and other general 
creditors of said bank; and it is further 

Adjudged, ordered and decreed, that execution may issufe against 
the defendants upon the judgment herein awarded. 

O. R. Luhring, Justice. 

172 The defendants, by their attorneys, object and except to the 
entry of the above order and decree of the Court, wh^ch objec¬ 
tion and exception is hereby allowed by the Court, and an appeal is 
noted in open court to the United States Court of Appeals for the 
District of Columbia, which appeal is hereby allowed by the Court* 

O. R. Luhring, Justice. 

No objection to the form. The defendants consent to the entry of 
a final decree herein in place of a decree pro confesso. 

H. L. Underwood, 

Assistant United States Attorney. 

173 Assignment of errors 

Filed September 27, 1937 

***** * * 

The defendant, United States Shipping Board Merchant Fleet 
Corporation, assigns as errors in the findings, conclusions; rulings 
-and decree of the court the following: 
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1. Error in declining to hold that the securities of the bank were, 
lawfully and in substantial conformity to section 5153 of the Revised 
Statutes (U. S. C., title 12. sec. 90), pledged as security for the safe¬ 
keeping and prompt payment of the money deposited by this defend¬ 
ant with the Commercial National Bank of Washington, D. C. 

2. Error in declining to hold that all deposits by this defendant 
with said bank were public money of the United States. 

3. Error in declining to hold that, if the pledging by said bank 
of its securities as security for the safekeeping and prompt payment 
of the money deposited by this defendant with said bank was ultra 
vires and void, each such deposit was received by said bank without 
its having given security in respect thereof and" in violation of the 

penal provisions of U. S. C., title 18, section 182, from which 

174 it resulted that at the instant of each such deposit said bank 
became trustee ex maleficio with respect thereto, and the com¬ 
mingling of each such deposit with money of said bank was a con¬ 
version thereof, and the trust was transferred to and imposed upon 
the pledged securities, because that was the intent of the parties, the 
evidence of that intent being the pledge agreement. 

4. Error in declining to hold that the plaintiff cannot recover of 
this defendant, because, on July 1, 1933, without prior notice to this 
defendant of any adverse claim with respect to the pledged securities 
or the proceeds thereof, the pledged securities had been converted 
into money by the Treasury Department of the United States, this 
defendant’s principal, and the proceeds of said securities com¬ 
mingled in the United States Treasury with other public money, and 
the only appropriation act bv authority of which disbursement thereof 
could be made had expired June 30,1933. 

5. Error in declining to hold that no trust can be impressed upon 
the pledged securities, because they have passed out of this defend¬ 
ant’s control, and have been sold; or upon the proceeds, because, hav¬ 
ing been commingled in the United States Treasury with other public 
money, they cannot be identified. 

6. Error in declining to hold that, because this defendant has been 
dissolved by the Merchant Marine Act, 1936 (49 Stat. 1985), it can¬ 
not possess or control anything—there is nothing on which a trust 
can be impressed. 

7. Error in declining to hold that this suit cannot be maintained 
because in substance it is a suit against the United States, and not 
within the jurisdiction of this court. 

8. Error in sustaining the motion of the plaintiff for an order 

striking out portions of the answer of this defendant. 

175 9. Error in sustaining the motion of the plaintiff for decree 
pro confesso against this defendant. 

10. Error in rendering final decree against this defendant. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney , 

Attorneys for Defendant , 

United States Shipping Board , Merchant Fleet Corporation . 
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Service of copy of the within and foregoing assignment! of errors 
hereby is acknowledged this 27th day of September 1937. 

George B. Springs^n, 

Attorney for plaintiff. 

176 Assignment of errors on behalf of Harry H. Woodring^ Sec¬ 
retary of W ar and H. A. A. Smith , Chief of Office and Gen 
eral Purchasing Officer , Panama Canal 

Filed September 27, 1937 

* * * * * * ! * 


(1) The Court erred in holding and determining that there was no 

authority for the pledging by the Commercial National Bank of the 
securities involved to safeguard the deposits of the funfts of the 
Panama Canal and in not holding and determining that such author¬ 
ity existed. i 

(2) The Court erred in not holding and determining th^t the giv¬ 
ing of the securities by the Commercial National Bank was war¬ 
ranted by custom and usage long established, well recognized and 
unquestioned for many years, and also sanctioned by the Secretary 
of the Treasury and the Comptroller of the Currency. 

(3) The Court erred in not holding and determining that the 
plaintiff was estopped from bringing and maintaining this suit by 
the action of his predecessor, the Receiver of the said bank, approved 
by the Comptroller of the Currency, in agreeing to the talking over 
of the securities by these defendants. 

(4) The Court erred in not holding and determining that even if 
the pledge of the securities was illegal, nevertheless the plaintiff was 
not entitled to recover since the parties stand in pari delictj). 

(5) The Court erred in not holding and determining! that the 
United States is an indispensable party to this suit insofar as the 
funds of the Panama Canal are concerned. 

(6) The Court erred in not holding and determining that the 
answer of these defendants constituted a complete defense to 

177 the suit against them; and in not overruling plaintiff’s motion 
to strike and for a decree pro confesso. 

(7) The Court erred in sustaining the plaintiff’s motion to strike 
and for a decree pro confesso. 

(8) The Court erred in entering a decree against these defendants. 

Leslie C. Garnett, 

United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney , 

Attorneys for said defendant . 

Service of a copy of the foregoing assignment of errors is hereby 
acknowledged this 27th day of September 1937. 

George B. Sfringston, 

Attorney for Plaintiff . 



104 EO-AND WATERWAYS CORP. VS. CARY A. HARDEE, REC’R. 


178 Stipulation 

Filed October 12, 1937 

******* 

It is hereby stipulated by and between the plaintiff and the de¬ 
fendants, Inland Waterways Corporation, United States Shipping 
Board Merchant Fleet Corporation, and Harry H. Woodring, Secre¬ 
tary of War, and H. A. A. Smith, Chief of Office and General Pur¬ 
chasing Officer, Panama Canal, acting by their respective counsel 
herein, that the Consolidated Designation of Record hereto attached, 
may, in the interest of expedition and economy, be filed in lieu of 
and in substitution for the separate Designations of Record hereto¬ 
fore filed herein by these defendants. 

Sherley, Faust, and Wilson, 

By George B. Springston. 

George B. Springston, 

Attorney* for Plaintiff. 

Leslie C. Garnett, 

United States Attorney , 
Attorney for said defendants. 

179 Consolidated designation of record 

The Clerk will please prepare the record on appeal of the defend¬ 
ants Inland Waterways Corporation, United States Shipping Board 
Merchant Fleet Corporation, and Harry H. Woodring, Secretary of 
War, and H. A. A. Smith, Chief of Office and General Purchasing 
Officer, Panama Canal, including therein the following: 

1. Amended bill of complaint with all exhibits. 

2. Separate answers of Inland Waterways Corporation and of 
United States Shipping Board Merchant Fleet Corporation with 
exhibits. 

3. Separate stipulations that separate answer to original bill of 
complaint of defendant Inland Waterways Corporation and of 
United States Shipping Board Merchant Fleet Corporation may be 
taken and accepted as answer to amended bill. 

, 4. Joint answer of Harry H. Woodring, Secretary of War, and 
H. A. A. Smith, Chief of Office and General Purchasing Officer, Pan¬ 
ama Canal, to amended bill of complaint. 

5. Order substituting Carl A. Hardee, Receiver, as plaintiff in lieu 
of Robert C. Baldwin. 

6. Order substituting Harry H. Woodring, Secretary of War, and 
H. A. A. Smith, Chief of Office and General Purchasing Officer, Pan¬ 
ama Canal, as parties defendant in lieu of George H. Dern, deceased, 

and Arthur L. Flint, deceased. 

180 7. Plaintiff’s separate motions to strike portions of answer 
of each of these defendants’ and for decree pro confesso against 

each defendant. 

8. Memorandum of the court sustaining plaintiffs’ motions to strike 
and for decree pro confesso. 

9. Separate final decrees against each of these defendants. 

10. Notations of appeal of each of these defendants. 
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11. Separate assignment of errors of each of these defendants. 

12. This designation. 

13. Stipulation that this designation may be filed in the place of 
each of the separate designations heretofore filed. 

Leslie G. Garnett, 

United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for Defendants. 

Service of a copy hereof is hereby acknowledged this 12tp day of 
October, 1937. 

Sherley, Faust and Wilson, 

By George B. Springston, 

George B. Springston, 

Attorneys for Plaintiff. 

181 District Court of the United States for the District pf 

Columbia 

United States of America, District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of th^ United 
States for the District of Columbia, hereby certify the fpregoing 
pages numbered from 1 to 180, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcrip, in ckuse No. 
59008 in Equity, wherein Robert C. Baldwin, Receiver, Commercial 
National Bank of Washington, D. C., a corporation, is Plaintiff and 
Inland Waterways Corporation, a Corporation et al., are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd day of October, 1937. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7056. Inland Waterways Corpora¬ 
tion et al., Appellants, vs. Hardee, Receiver. United States Court of 
Appeals for the District of Columbia. Filed Oct. 26, 193^. Mon¬ 
cure Burke, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1937 

j 

- i 

No. 7056 | 

Inland Waterways Corporation, United States 
Shipping Board Merchant Fleet Corporation, 
Harry H. Woodring, Secretary of War, et al., 

APPELLANTS 

v. i 

I 

Cary A. Hardee, Receiver of Commercial Na¬ 
tional Bank of Washington, D . C., a Corpora¬ 
tion, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, UNITED STATES SHIPPING BOARD 
MERCHANT FLEET CORPORATION 


STATEMENT 


l 

I 


As receiver of the insolvent The Commercial 
National Bank of Washington, the appellee, here¬ 
after called the receiver, sued the United States 

i 

Shipping Board Merchant Fleet Corporation, here- 

i 

after called the Corporation, in equity, by his 

(i) 


i 
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amended bill of complaint seeking recovery on 
account of a payment by the receiver to the Cor¬ 
poration in redemption of securities, and on ac¬ 
count of the proceeds of other securities of the bank, 
all pledged by the bank to the Corporation as. 
security for the safe-keeping and prompt payment 
of money deposited by the Corporation with the 
bank. The Corporation answered the amended 
bill. The plaintiff moved to strike certain parts 
of the answer and for decree pro confesso. That 
motion was granted. The Corporation declined to 
plead further, and final decree for the receiver was 
entered against it for the sum prayed. The Cor¬ 
poration appeals. 

THE AMENDED BILL OE COMPLAINT 

The amended bill alleges (R. 2) the corporate 
capacity of each of the parties; the deposit by the 
Corporation with the bank of large sums of money, 
the ownership of which is not alleged; the making 
by the bank on November 19, 1931, of an instru¬ 
ment by the terms of which certain described as¬ 
sets of the bank were pledged to the Corporation 
as security for the safe-keeping and prompt pay¬ 
ment by the bank of the moneys deposited with it 
in two described accounts by the Corporation; the 
delivery on the same day by the bank to the Cor¬ 
poration of that instrument and the assets therein 
described (par. 11, Ex. B-l, R. 4-6, 15-17); the 
subsequent pledging by the bank to the Corpora¬ 
tion as security for the deposits in the same ac- 


counts of certain described United States bands 
(par. 11, Ex. B-2, R. 5,17) ; that both pledges were 
ultra vires, and that the Corporation became trus¬ 
tee thereof for the benefit of the bank, its depos¬ 
itors, creditors, and stockholders; the subsequent 
insolvency and closing of the bank and the appoint¬ 
ment and qualification of the receiver; that at the 
time the bank was closed the Corporation had! on 
deposit with the bank $264,302.16, in an account 
styled “ United States Shipping Board Merchant 
Fleet Corporation, Agent Deposit Account,” and 
$144,995.12 in another account styled “ United 
States Shipping Board Merchant Fleet Corpora¬ 
tion, Agent Good Faith Deposit Account”; that 
thereafter, on April 13, 1933, and April 18, 1$33, 
respectively, the receiver, “ acting under mistake 
of law, illegally redeemed” from the Corporation 
$75,000 par value Treasury bonds and $200,000 jpar 
value Fourth Liberty Loan bonds, of the pledged 
securities, by “erroneous and unlawful payment” 
to the Corporation of $281,695.31; that on April 
17, 1933, the Corporation sold the residue of |the 
pledged securities for $125,929.69, and 4 4 illegally 
collected and retained” $5,515.69 upon interest Cou¬ 
pons attached to the pledged securities, and that 
the Corporation became charged as trustee with 
respect to the proceeds; that on April 27, 1933, jthe 
Corporation paid to the receiver $4,270.17. ijt is 
alleged also that the Corporation is a general cred¬ 
itor of the insolvent estate to the amount of j its 
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deposits; that two dividends totaling 50% have 
been declared by the receiver, and that the Corpo¬ 
ration is entitled to a proportionate credit. Else¬ 
where in the record it appears, and is undisputed, 
that a further dividend of 10% has been declared. 
Credit on account of all of these dividends has been 
given to the Corporation in the decree (R. 4r-6). 

The prayer of the amended bill .is that the Cor¬ 
poration be declared trustee for the benefit of the 
receiver as respects the sum paid to it by the re¬ 
ceiver and the sum realized from sale of pledged 
securities and collected on interest coupons, less the 
sum paid by the Corporation to the receiver, and 
that the receiver recover the amount thereof with 
interest (R. 12,13). 

THE ANSWER 

The answer (R. 81) admits the introductory al¬ 
legations of the amended bill; admits the balance 
of the Corporation’s deposits with the bank at the 
time of closing to the amount and in the accounts 
alleged; admits the execution and delivery on No¬ 
vember 19,1931, of the instrument of pledge of that 
date and the delivery of the assets therein de¬ 
scribed ; admits the pledging to the Corporation of 
the bonds described in Exhibit B-2 to the amended 
bill; admits the insolvency and the closing of the 
bank and the appointment and the qualification of 
the receiver; admits the payment to the Corpora¬ 
tion of $281,695.31 and the receipt in the sum of 
$125,460.94 and $5,515.49 of the proceeds of cer- 



5 


tain of the pledged bonds and interest coupons 
thereon, and the repayment to the receiver qf a 
balance of $4,270.17, after satisfaction of jthe 
amount of the corporation’s deposits with the bank 
and interest thereon, but in the manner and by the 
means described in the answer (R. 31-34) and not 
as alleged in the amended bill; denies that the 
pledge of the securities was unlawful, and dehies 

i 

other conclusions of law (R. 29-35). 

The answer alleges affirmatively (pars. 15-22|, R. 
35-37) the origin of the Corporation and the his¬ 
tory of its activities; alleges (par. 23, R. 37, 38) 

I 

that the Agent Deposit Account with the bank ivas 
opened December 1,1921, pursuant to resolutiop of 
that date of the board of trustees of the Corpora¬ 
tion, and that it was maintained until the bank 
was closed; that the deposits in that account were 
wholly of public money of the United States, j de¬ 
rived from proceeds of sale of government owped 
vessels, revenues derived from operation of such 
vessels, rentals from real estate owned by the gov¬ 
ernment, bank interest on public funds and miscel¬ 
laneous revenues of the government that had come 
into the possession and under the control of the 
Corporation as agent of the government; that there 
had been no withdrawals from that account exqept 
by checks for adjustments with the bank and by 
checks in round sums of $50,000 and $100,000 trans¬ 
ferring funds to the United States Treasury, where 
they were commingled with other public money; 
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that (par. 25, R. 39) the deposits in the Agent 
Good Faith Deposit Account were made up exclu¬ 
sively of funds delivered to the Corporation as 
security for the performance of sales or purchase 
proposals submitted to the Corporation as agent 
for the Shipping Board, and other similar sus¬ 
pense items for which the United States was ac¬ 
countable, and that no disbursements were made 
from that account except for the return of their 
deposits to unsuccessful bidders and for transfer 
to the United States Treasurv when bidders’ de- 
posits were forfeited or were credited on the trans¬ 
actions with respect to which the deposits were 
made, where the money was commingled with other 
public money; that the Corporation had no bene¬ 
ficial interest in any of the money deposited in this 
account; that (par. 26, R. 39, 68) the bank and its 
officers at all times knew that all deposits in both 
accounts were of public money, and knew that the 
Corporation’s only interest therein w^as as agent of 
the United States; that (pars. 27, 28, R. 39, 40, 
41) the instrument of pledge of November 19,1931, 
was executed and with it on that date the assets of 
the bank therein described were delivered to the 
Corporation, pursuant to a resolution passed by 
the Shipping Board November 4, and by the board 
of trustees of the Corporation on November 11, 
1931, whereby, in order to comply with U. S. C., 
title 12, section 90, it was ordered that security be 
exacted from all banks with which the Corporation 
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had deposits; that afterwards, on August 5, £932 
(pars. 29, 30, 31, R. 41, 42), at the instance of the 
bank the bonds described in Exhibit B-2 (R. 17) to 
the amended bill were delivered to the Corporation 
in substitution for the assets described in the pledge 

j 

agreement of November 19, 1931; that (par; 32, 
Ex. J, K, R. 42, 71, 72) all of the money represented 
by the credit in the accounts of the Corporation 
with the bank at the time it closed was deposited 
with the bank after November 19,1931 (par. 32, R. 
42), and in reliance on the pledge that the Bank 
gave on that day and the pledge of bonds that it 
afterwards gave in substitution thereof, and ydien 
the bank was solvent (par. 33, R. 42); that (|par. 
34, R. 42, 43) the aforesaid acts of the Corporation 
in exacting and of the bank in giving the security 
and pledges were known to and approved by the 
Treasury Department of the United States, land 
thereby the intent of U. S. C., title 12, section 90, in 
all respects was complied with and the pledging by 
the bank of its assets and securities was lawful 
and binding on the bank, the receiver, and all stock¬ 
holders and creditors; that (par. 35, R. 43), Sub¬ 
ject to the exception above set forth and others not 
material, from the opening of the Corporation’s 
deposit account on December 1,1921, until the bank 
was closed, the bank was not designated by the 
Secretary of the Treasury as a depository of pub¬ 
lic money; that (par. 36, R. 43) all of the monejf re- 
ceived by the Corporation from the receiver and 
that received as the proceeds of the sale of pledged 
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securities, was deposited before June 30, 1933, and 
before any demand by or for the receiver, in the 
United States Treasury and there was commingled 
with other public money, and so remained until 
midnight of that day, and that at that time the only 
appropriation act under which the Corporation 
might have paid out or expended the same expired; 
that Congress by appropriations year by year had 
placed money in the control of the Corporation as 
agent of the United States to enable it as such agent 
to perform specified public functions; and that all 
of the monev that went into the bank was derived 
from that source; that (par. 37, R. 43) the Corpora¬ 
tion does not possess or control any of the money 
claimed by the plaintiff, or any money or property 
upon which a trust might be impressed, or any 
money or other property of its own, and does not 
possess, hold, or control any property or money 
except public money appropriated by Congress for 
specified objects and purposes, which do not in¬ 
clude payment of’any judgment or decree in such 
a proceeding as this, and that the Corporation 
could not lawfully pay or satisfy from any money 
or other property in its control any decree for pay¬ 
ment of money that might be rendered in this cause. 

ASSIGNMENT OF ERRORS 

The Corporation assigned errors as follows (R. 

101 , 102 ): 

1. Error in declining to hold that the securities 
of the bank were, lawfully and in substantial con- 


formity to section 5153 of the Revised Statutes 
(U. S. C., title 12, sec. 90), pledged as security for 
the safekeeping and prompt payment of the money 
deposited by this defendant with the Commercial 
National Bank of Washington, D. C. 

2. Error in declining to hold that all deposits by 
this defendant with said bank were public nioney 
of the United States. 

i 

3. Error in declining to hold that, if the pledging 
by said bank of its securities as security fbr the 
safekeeping and prompt payment of the money de¬ 
posited by this defendant with said bank was ultra 
vires and void, each such deposit was received by 
said bank without its having given security In re¬ 
spect thereof and in violation of the penal provi¬ 
sions of U. S. C., title 18, section 182, from ydiich 
it resulted that at the instant of each such deposit 
said bank became trustee ex maleficio with respect 
thereto, and the commingling of each such deposit 

with monev of said bank was a conversion thereof, 
v ! 

and the trust was transferred to and imposed upon 
the pledged securities because that was the intent 
of the parties, the evidence of that intent being the 
pledge agreement. 

4. Error in declining to hold that the plaintiff 
cannot recover of this defendant, because, on July 
1, 1933, without prior notice to this defendant of 
any adverse claim with respect to the pledged 
securities or the proceeds thereof, the pledged 
securities had been converted into money by the 
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Treasury Department of the United States, this 
defendant’s principal, and the proceeds of said 
securities commingled in the United States Treas¬ 
ury with other public money, and the only appro¬ 
priation act by authority of which disbursement 
thereof could be made had expired June 30,1933. 

7. Error in declining to hold that this suit can¬ 
not be maintained because in substance it is a suit 
against the United States, and not within the juris¬ 
diction of this court, 

8. Error in sustaining the motion of the plaintiff 
for an order striking out portions of the answer of 
this defendant. 

9. Error in sustaining the motion of the plaintiff 
for decree pro confesso against this defendant. 

10. Error in rendering final decree against this 
defendant. 

POINTS AND AUTHORITIES 

I 

The deposits being of public money, the pledge agree¬ 
ments were in substantial conformity to revised stat¬ 
utes, section 5153, and valid 

The Rhodes case (App. D. C., 79 Fed. (2d) 146), 
which arose out of the same transactions as these 
here involved, went up on appeal from the denial 
of the Corporation’s motion to dismiss the bill. 
The bill alleged that the deposits were of private 
money. If this court accepted that as true, as pre¬ 
sumably it did (Equity Rule 29; Simpkins Fed. 
Prac. (2d. Ed.), sec. 648 and cases cited) this point 
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i 


was not involved. But, assuming that the point 

was decided against the Corporation, reconsidera- 

! 

tion of it is urged. 

The answer in this case alleges that the deposits 
were of public money (Answer, par. 17, 22-28, R. 
35, 36, 37-41)/ The amended bill is silent on the 
subject. j 

The exaction and the receipt of the security by 
the Corporation and the giving of it by the bank 
were known to and approved by the Treasury De¬ 
partment and its officers charged with supervision 
of national banks (Answer, par. 35, R. 43). That 
was sufficient. Rankin v. Hoyt, 45 U. S. 327, 334, 
presents a close analogy. 

The Rhodes decision seems to be upon the nar¬ 
row ground that literal compliance with Revised 

Statutes, section 5153, 2 is essential to validity, of 

* 

1 Full discussion of the subject from the standpoint of 
statute and case law will be found in the argument under 
the fourth point. In view of the positive allegation of the 
answer it is thought inappropriate here. 

2 Revised Statutes, section 5153 (U. S. C., title, 12, sec. po), 
reads as follows: “All national banking associations, desig¬ 
nated for that purpose by the Secretary of the Treasury, 
shall be depositaries of public money, under such regulations 
as may be prescribed by the Secretary; and they may ^tlso 
be employed as financial agents of the Government; and t|iey 
shall perform all such reasonable duties, as depositaries of 
public money and financial agents of the Government^ as 
may be required of them. The Secretary of the Treasury 
shall require the associations thus designated to give satis¬ 
factory security, by the deposit of United States bonds and 
otherwise, for the safe-keeping and prompt payment of ^he 
public money deposited with them, and for the faithful 

39086—38-2 


I 


i 

l 

I 
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the pledge of securities by a national bank to secure 
the “return and prompt payment” of deposits of 
public money—that the authority to exact and 
receive security is personal to the Secretary of the 
Treasury, and that security exacted or received by 
any other agent of the United States is no security 
at all. 

That seems to subordinate substance to form, to 
ignore the paramount intent of Revised Statutes, 
section 5153, and the correlated section 5497 (U. S. 
C., title 18, sec. 182) to protect the public revenue. 
The latter section makes it a felony for any other 
than an “authorized depository which has * * * 
given the required security” (Cook County Na¬ 
tional Bank ease, 107 U. S. 445) to receive any de¬ 
posit of public money. This legislation is for the 

performance of their duties as financial agents of the Gov¬ 
ernment: Provided , That the Secretary shall, on or before 
the 1st of January of each year, make a public statement of 
the securities required during that year for such deposits. 
And every association so designated as receiver or depositary 
of the public money shall take and receive at par all of the 
national currency bills, by whatever association issued, which 
have been paid into the Government for internal revenue, 
or for loans or stocks: Provided , That the Secretary of the 
Treasury shall distribute the deposits herein provided for, 
as far as practicable, equitably between the different States 
and sections. 

“Any association may, upon the deposit with it of public 
money of a State or any political subdivision thereof, give 
security for the safekeeping and prompt payment of the 
money so deposited, of the same kind as is authorized by the 
law of the State in which such association is located in the 
case of other banking institutions in the State.'’ 


\ 


benefit of the United States, not of the bank or its 
creditors. It should be interpreted in contempla¬ 
tion of that purpose and policy. Evans v. N\ew 
Haven Bank (C. C. A. 2), 72 Fed. (2d) 664. Irregu¬ 
larities are to be ignored; substantial compliance 
is sufficient. Black, Int. Laws (2d Ed.), 550 dnd 
cases cited. There is no reason for giving a strict 
and narrow interpretation to statutes whose policy 
has reference to the public good. All such statutes 
ought to receive a fair and reasonable interpreta¬ 
tion, according to the just import of their terijns. 
United States v. Bank of North Carolina, 6 P^t., 
29, 35. (See also Cooley, Const. Lim. (8th Ec(.)> 
154-158; Bramwell v. U. S. Fidelity Co., 269 U.j S. 
483, 487, 492; Beley v. Naphtaly, 169 U. S. 353, 3(j)0; 
Miller v. Robertson, 266 U. S. 243.) j 

The Rhodes decision purports to be based on that 
in the Cook County National Bank case. But it is 
submitted that that case, properly interpreted, in 
so far as it is in point at all, is consistent with the 
Corporation’s contention on this point. The Su¬ 
preme Court was not considering the form of fee- 
cunty, or whether security had been exacted by or 
given to the Secretary of the Treasury or somebody 
else. No security at all had been exacted or given. 
The only question was whether Revised Statutes, 
section 3466 (U. S. C., title 31, sec. 191), givijng 
preference to the United States in distribution of 
assets of insolvent estates generally, but which 
gives rise to no lien or charge upon property 




14 


(.Beast on v. Fanners Bank, 12 Pet. 102; United 
States v. Oklahoma, 261 U. S. 252, 259), extends 
to estates of insolvent national banks. It was held 
that it does not, because (p. 450) : 

This section (R. S. sec. 5236, U. S. C., 
title 12, sec. 194, part of the National Bank 
Act), provides for the distribution of the 
entire assets of the bank, giving no prefer¬ 
ence to any claim except for moneys to reim¬ 
burse the United States for advances in re¬ 
deeming the (circulating) notes. 

and when that is provided for the balance “is sub¬ 
ject to a ratable dividend” on proved claims, and 
anything remaining is divided among stockholders, 
and 

These provisions could not be carried out 
if the United States were entitled to priority 
in payment of a dividend not arising from 
advances to redeem the circulating notes. 
The balance, after reimbursement of the ad¬ 
vances, could not be distributed, as directed, 
by a ratable dividend to all holders of 
claims; that is, to all creditors. 

Since section 3466 did not apply, the United States, 
being unsecured—having no special right or in¬ 
terest in or lien or charge upon the money of the 
bank in its possession—was not entitled to prefer¬ 
ence. 3 

3 For more complete analysis and discussion of that deci¬ 
sion attention is invited to the argument under the second 
point (post, p. IT, 20, 22 et seq.). 
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This court ? s apparent interpretation of the deci¬ 
sion seems inconsistent with the decision in Sdott 
v. Armstrong, 146 U. S. 449, 510 (post p. 40-42) to 
the effect that the National Bank Act simply pro¬ 
vides for a “ratable dividend,” and that 

The requirement as to ratable dividends, 
is to make them from what belongs to [the 
bank, and that which at the time of insol¬ 
vency belongs to the debtor (of the bank 
claiming the right of set off against the 
receiver) does not belong to the bank; 

that 

liens, equities, or rights arising by express 
agreement or implied from the nature of 
the dealings between the parties, or by opera¬ 
tion of law, prior to insolvency, and not in 
contemplation thereof are not invalidated 

by the National Bank Act, and that Congress did 
not intend 

to destroy by implication any right vested at 
the time of the suspension of a natiojnal 
bank; 

inconsistent with Lems v. Fidelity Co., 292 UJ S. 
559; Dakin v. Bayly, 290 U. S. 143,148, and Willing 
v. Binestock, No. 36, Oct. Term, 1937, all following 
Scott v. Armstrong; and inconsistent with Texa§ & 
Pacific By. Co. v. Pottorff, 291 U. S. 245, holding 
that when in the assets of an insolvent national 
bank in the hands of a receiver there is an 

i 

identifiable res and a constructive trust ba$ed 
on special circumstances of misconduct j 

i 

j 
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and 

as a result of an ultra vires contract one of 
the parties is enriched at the expense of the 
other, the law creates an obligation to repay 
ex aequo bono to the amount of the enrich¬ 
ment 

and 

confers a preference over other creditors. 

According to all of these decisions, any person, 
private or public, whether his claim arises out of a 
deposit or otherwise, who has an equity in or a lien 
or charge upon an identifiable res of an insolvent 
national bank, whether it arises by express agree¬ 
ment or is “a trust based on special circumstances 
of misconduct” or otherwise by operation of law, 
has the right to be satisfied out of the res. It is 
not apparent why, if in such circumstances (and 
they exist here by both express agreement and op¬ 
eration of law; see point II, post 20) every person 
has that right, the pledges here should be held in¬ 
valid and the like right should be denied to the 
United States, whose money could not lawfully be 
deposited without security, solely because the 
pledge of the bank’s assets was exacted by and 
given to an agent of the United States other than 
the Secretary of the Treasury. So to hold is to 
make a single exception in the case of the United 
States, to the prejudice of the United States, solely 
because it is the United States. Moreover, to sus¬ 
tain the pledges can result in no prejudice to any 
other creditor, that he would not have suffered if 
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the pledges had been exacted by and given to the 
Secretary. 

Substance, not form, is the controlling factor. 
3 Pomeroy, Eq. (4th Ed.), sec. 1237. 

In the Lewis case (292 U. S. 559) favorable Ref¬ 
erence is made to Fidelity Co. v. Kokrda (C. C] A. 
10), 66 Fed. (2d) 641, between which and the 
Rhodes decision there seems to be a clear conflict 
on this point. There the Fidelity Company jvas 
surety on the bond of the treasurer of a Colorado 
county. A national bank and the surety entered 
into an agreement whereby the bank delivered to 
that company Federal Land Bank Farm Lj>an 
bonds owned by the bank, to be held in pledge sub¬ 
ject to the condition that the bank should payj to 
the treasurer all money deposited by him in the 
bank. The state statute provided that the county 
treasurer should, deposit public money in bank$ in 
Colorado, and might take from the hanks bonds se¬ 
curing payment, and that any such bank in liep of 
such bonds might give to the treasurer certain 
kinds of securities, including the kind pledgecf. to 
the Fidelity company; and that in that case shell 
securities should he deposited in the custody of a 
national hank or bank or trust company doing busi¬ 
ness under the laws of Colorado, under an escRow 
agreement in triplicate among the treasurer, the 

i 

depository, and the escrow holder, one copy to be 
held by each of the three, conditioned for repay¬ 
ment by the depository bank on the check of the 


i 

! 



f 




18 


treasurer. It was urged by the receiver of the in¬ 
solvent national bank that because the pledge was 
not made as provided by this statute, U. S. C., title 
12, sec. 90, as amended by the act of June 25, 1930 
(46 Stat. 809), had not been complied with, and 
that the pledge agreement therefore was invalid. 
It was held that the only question was whether 
there was such substantial compliance with the 
state statute as would bind the bank. The answer 
was in the affirmative, because 

it was the duty of the bank to give security 
in accordance with the (state) statute. This 
it undertook to do by pledging proper securi¬ 
ties and depositing them with the surety 
company, instead of an authorized bank. 
Under these circumstances we are of the 
opinion that the bank is bound by the pledge 
and cannot defeat it by setting up that it 
did not pledge the bonds in strict compliance 
with the statute. 

The court quoted approvingly (p. 643) from the 
Pottorff case in the lower court (63 Fed. (2d) 1, 3) : 

Cases, and these are supported, we think, 
by the better reasons, holding that, where 
the Legislature of a state has declared in 
specific statutes that deposits of public 
money must be secured, this sufficiently indi¬ 
cates the public policy of the state toward 
the securing of public deposits, to sustain 
contracts whether in exact accordance with 
the statute or not, made in good faith for 
their security, are, First Am. Bank & Trust 


Co. v. Palm Beach, 96 Fla. 247, 117 So. 900, 
67 A. L. R. 1398, 1400; Melaven v. Hunker, 
35 N. M. 408, 299 P. 1075; Cameron v. 
Christy, 286 Pa. 405, 133 A. 551; McFerqen 
v. Nat. Surety Co., 72 Colo. 482, 212 P. 489; 
c/f Michie, Banks and Banking, Yol. 4, p. 22, 
sec. 19. | 

i 

The Supreme Court found no fault with that as a 
proposition of law (291 U. S. 245). | 

Compare Kavenaugh v. Fash (C. C. A. 10), |74 

i 

Fed. (2d) 435; Maryland Casualty Co. v. Pacific 
County (C. C. A. 9), 245 Fed. 831, 835; Capital 
Savings & Loan Assn. v. Olympic National Bank 
(C. C. A. 9), 80 Fed. (2d) 561; Haynes v. U. \S. 
Fidelity Co. (D. C. W. D. Oklahoma), 6 Fed. Supp. 
272 (carefully reasoned opinion by Judge Vaught 
on the second point as well as this). 

It would seem that the requirements of R. S. 5153 
and U. S. C., title 18, sec. 182, sufficiently indicate 
the public policy of the United States towards the 
securing of public deposits to sustain contracts 
made in good faith for their security, whether in 
exact accordance with the statute or not. Mote- 
over, the officers of the Treasury knew of and ap¬ 
proved the acts of the Corporation in exacting apd 
receiving the pledges of the bank’s assets. Ordi¬ 
narily that would be binding ratification. Why 
not in this case? Rankin v. Hoyt, 45 U. S. 327, 
334; McNair v. Knott, No. 32, October Term, 1937, 
concurring opinion. 

It is submitted that the pledges were valid. 
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II 

If the pledges were invalid, the deposits, being to the 
knowledge of the officials of the bank public money, 
were received by the bank in violation of the penal pro¬ 
visions of U. S. C., title 18, sec. 182, because security had 
not been given therefor, so that at the instant of each 
deposit the bank became bailee and trustee ex male - 
ficio thereof, and the commingling of the same with 
money of the bank was a conversion thereof, and the 
trust was impressed upon the pledged securities, be¬ 
cause that was the intent of the parties, the evidence 
of that intent being the invalid pledge agreement 

There is no element of conflict between this point 
and the Pott orff case (291 U. S. 245); or the 
Sneeden case (291 U. S. 262) ; of the Cook County 
National Bank case (107 U. S. 445) ; or the Rhodes 
case (App. D. C., 79 Fed. (2d) 146) ; or any other 
authority later than Taylor v. Plumer, 3 Maule & 
:Selwyn, 562, to be found in the books. 

The Pottorff case 

The sole question presented was whether a na¬ 
tional bank can lawfully pledge its assets as se¬ 
curity for the obligation arising from private 
deposits in a checking account. It was held that it 
eannot; but the court, careful to forestall misinter¬ 
pretation of the opinion, recognized as applicable 
to estates of insolvent national banks the principle 
here invoked, by specially excepting (291 U. S. 
261, 262) cases in which there are “an identifiable 
res and a constructive trust based on special cir¬ 
cumstances of misconduct,” and in which “as a re- 





suit of an ultra vires contract one of the parties\ is 
enriched at the expense of the other, the law ere- 

i 

ates an obligation to repay ex aequo bono to the 
amount of the enrichment” and “confers a prefer¬ 
ence over other creditors” 

Each of the three elements that the Supreme 
Court says give rise to an exception is present 
here—a constructive trust based on the series |o£ 
violations of the penal provisions of Revised Stat¬ 
utes, section 5497 (U. S. C., title 18, sec. 182), jby 
the knowing receipt of public money without the 
bank’s having given the security required by law; 
0 Cook County National Bank case supra ) an iden¬ 
tifiable res, the pledged securities; and the enrich¬ 
ment of the bank and the insolvent estate at th e 
expense of the public. 

In Lewis v. Fidelity Co., 292 U. S. 559, 568, the 
same principle again was recognized. The Fidelity 
Company, suing in its subrogated right as surety 
for the bank on a bond, made in conformity to a 
Georgia statute, and long before the amendment of 
June 25, 1930 (46 Stat. 809), for the faithful per¬ 
formance by the bank of its duty as depository |of 
state funds, recovered of the receiver of an insbl- 
vent national bank, as a secured creditor. The 
statute provided that the state should have a li^n 
upon all assets of the bank as security for its de¬ 
posits. The receiver contended that to give effect |to 
that provision in a case of insolvency would conflict 
"with the policy expressed in section 50, National 
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Bank Act (U. S. C., title 12, sec. 194), forbidding 
preferences in view of insolvency. Rejecting that 
contention, the court said (p. 568; italics supplied) : 

Sections 50 and 52 (U. S. C., title 12, sec. 
91) do not prohibit liens given prior to in¬ 
solvency and not in contemplation thereof, 
whether they arise from express agreements, 
or are implied from the nature of the deal¬ 
ings between the parties, or arise by opera¬ 
tion of law. Scott v. Armstrong, 146 U. S. 
499, 510; Earle v. Pennsylvania, 178 U. S. 
449, 454. 

The Sneeden case 

The deposits were made by a political subdi¬ 
vision of the State of Illinois and credited in a 
checking account. Following the Pottorff case, it 
was held that the pledge of securities was unlaw¬ 
ful, since the facts did not bring it within the Act 
of June 25,1930 (c. 604, 46 Stat. 809). It does not 
appear that the deposits were made in violation of 
law—that there were “ special circumstances of mis¬ 
conduct,*’ giving rise to a constructive trust. If 
the point here urged was or could have been urged 
in the Sneeden case, it is hardly credible that it 
would not have been noticed in the opinion of the 
court, since that opinion came down the same day 
as that in the Pottorf case, and both opinions were 
written by the same Justice. 

The Cook County National Bank case 

The distinguishing difference between the Cook 
County National Bank case and this is that in this 
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case there is an identifiable res, the pledged secu¬ 
rities, upon which by the expressed intent of the 
parties the trust was impressed; whereas, in the 
other case there was no such res . 

i 

In the Cook County National Bank case, United 
States bonds owned by the bank were in the Treas¬ 
ury Department “as security for all public moneys 
which might be deposited with the bank.” After 
insolvency and receivership of the bank, the boiids 
were sold, but the sum realized was insufficient ! by 
some $20,000 to pay the government’s deposit. At 
the same time the Treasury Department had bofids 
to secure the bank’s circulating notes, sufficiently 
in excess of the amount required for that purpose 
to satisfy the balance of the government’s claim on 
account of deposits. The Treasury Department 
had also a sum belonging to the bank derived frcj)m 
collection of bills receivable and debts. But the 
United States had no lien ( Beaston v. Farmers 
Bank, 12 Pet. 102; United States v. Oklahoma, 261 
U. S. 252, 259). The assets were insufficient to p^y 
all creditors. Preference to the government was 
denied by the court as respects both the excess of 
the circulating notes’ security above what was n^c- 

i 

essary for that purpose, and the funds derived 
from collections. The only basis on which the 
United States sought or could seek a preference 
was Revised Statutes, sec. 3466 (U. S. C., title sjl, 
sec. 191), the general statute giving preference to 
the United States in the distribution of insolvent 
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estates. That was held inapplicable because the 
National Bank Act provides a system for the ad¬ 
ministration of the assets of insolvent national 
banks, and because Revised Statutes, sec. 3466, be¬ 
ing of general application is not in consonance 
with Revised Statutes, sec. 5236 (U. S. C., title 12, 
sec. 194), which has special application to national 
banks, graduates the order of distribution, and does 
not prefer the United States as respects unsecured 
claims. (Ante, p. 10, 11.) That is far from saying 
that if the United States, or anybody else, has a 
claim, traceable to “an identifiable res ,” and with 
respect to which “special circumstances of miscon¬ 
duct’ 7 give rise to “a constructive trust” and “con¬ 
fer a preference over other creditors” {Pottorff 
case, 291 U. S. 245; Lewis case, 292 U. S. 559), it 
will not be satisfied out of the identifiable res. 

In the Cook County bank case probably there was 
present, as here, a violation of Revised Statutes, 
Section 5497 (U. S. C., title 18, sec. 182), on the part 
of the officers of the bank in accepting deposits of 
public moneys in excess of the security given there¬ 
for—“the constructive trust based on special cir¬ 
cumstances of misconduct”—but there was lacking 
the “identifiable res” into which the public money 
could be traced—it did not go into the bonds de¬ 
posited by the bank to secure its circulating notes 
or into the proceeds of bills receivable and other 
debts due the bank. No constructive trust arising 
from the special circumstances of misconduct had 
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been transferred to the bank’s money that remained 
in the Treasury Department, because there was po 
evidence of any agreement or intent of the parties 
that it should be so transferred. That is t^ie 
ground of the decision, the only one on which it 
can be reconciled with Scott v. Armstrong, supra, 
the Pottorff, the Lewis and other cases already 
cited and still others to be cited and discussed 
below. 

i 

The Rhodes case 

J 

That decision (App., D. C., 79 Fed. (2d) 146) 
must be distinguished because the appeal was from 
an order denying the defendant Corporations 
motion to dismiss the bill. All allegations of the 
bill stood admitted. (Equity Rule 29, Simpkins, 
Fed. Prac. (2d Ed.), sec. 648 and cases cited.) The 
bill alleged (par. 29) that the money deposited—j 

was not “public money” of the United Stages 
but was private money acquired by the Cor¬ 
poration in the course of its corporate busi¬ 
ness ; that the sums so on deposit on March 6, 
1933, was a special account, out of which cer¬ 
tain current expenses of said Corporation 
were paid; that no moneys appropriated hy 
the Congress of the United States for the 
use or maintenance of the United Stages 
Shipping Board or any of its activities were 
ever deposited in this particular fund. 

The allegations of the answer in this case recitfed 
above are in all respects the exact contrary of these 
allegations of the bill in the Rhodes case and bn 



26 


this record stand admitted. This court stated the 
question in the Rhodes case to be whether the bank 
had “authority and capacity to pledge its assets to 
secure the deposits of the * * * Corporation’’ 

(p. 149), and stated the allegation of the bill to 
be that the Corporation “had on deposit a sum of 
money for its own use as a petty cash account.” 

The only question decided was whether, on the 
basis of the allegations of the bill, the pledges of 
assets were binding as contracts. For the purpose 
of the present point, but for that purpose only, the 
Corporation admits the invalidity of the pledges 
as such. 

Although in its brief in the Rhodes case the Cor¬ 
poration, contending that in spite of the allegation 

to the contrary in the bill the court should take 

* 

judicial notice that the deposits were of public 
money, urged the point, it was not orally argued or 
noticed in the opinion. As that Justice now sit¬ 
ting and who sat in that case doubtless will recall, 
the Chief Justice asked counsel to close his argu¬ 
ment before this point had been reached. In these 
circumstances, the point merely “lurked in the 
record,” and is not to be considered as having been 
decided. Webster v. Fall, 266 U. S. 511; Kvos, 
Inc., v. Associated Press, 299 U. S. 270, 279. 

The Corporation’s deposits were of public money 

This is a proposition of fact. Considering that 
the amended bill is silent on the subject, and that 
the answer alleges that the money deposited was 
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public money, it is thought inappropriate to bur¬ 
den the court with argument. 4 

The bank knew that the deposits were of public money 

This also is a proposition of fact. It is alleged 
in terms in the answer (par. 17, 22-28, R. 35, 36, 
37^1), and a letter of December 30, 1931, Ad¬ 
dressed by the Vice President of the bank to the 
Treasurer of the Corporation in which the deposits 
are referred to as “public money deposits” is 
incorporated (Ex. E-l, R. 68). 

Unless the transactions by which, with tjhe 
knowledge and approval of the Treasury Depart¬ 
ment, the assets of the bank were pledged consti¬ 
tuted a designation by the Secretary of the Treas¬ 
ury of the bank as a depository of public montey, 

i 

the bank was not so designated (Ans., par. 35, |R. 
43). If these things amounted to such designa¬ 
tion, the requirements of the statute were substan¬ 
tially satisfied, the pledges were valid, and this liti¬ 
gation must end by reversal of the decree. 

The receipt of each deposit by the bank was a violation of Revised 
Statutes, section 5497 (U. S. C., title 18, sec. 182) 

If the pledges were invalid, the deposits were re¬ 
ceived without the bank’s having given security 
-. 

4 The origin of the Corporation and the functions ajnd 
activities it performed and the controlling legislation are 
set forth in the answer (pars. 15-23, 36, K. 35-38), and dis¬ 
cussion of the subject from the standpoint of applicable 
statute and case law will be found in the argument under the 
fourth point (post, 49 et seq.). See U. S. Shipping Board 
Merchant Fleet Corp. v. Western Union Telegraph Co ., 275 
U. S. 415, 421, et seq. j 

390S6—3$-3 
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therefor, and in receiving each deposit the bank 
and its officers, knowing as they did that it was of 
public money, committed the offense denounced by 
Revised Statutes, section 5497 (U. S. C., title 18, 
sec. 182). Cook County National Bank case, 107 
U. S. 445. That section, italics supplied, reads: 

Every banker, broker, or other person not 
an authorized depositary of public moneys, 
who shall knowingly receive from any disburs¬ 
ing officer, or collector of internal revenue, or 
other agent of the United States, any public 
money on deposit, or by way of loan or ac¬ 
commodation, with or without interest, or 
otherwise than in payment of a debt against 
the United States, or shall use, transfer, con¬ 
vert, appropriate, or apply any portion of 
the public money for any purpose not pre¬ 
scribed by law; and every president, cashier, 
teller, director, or other officer of any bank 
or banking association who shall violate any 
provision of this section is guilty of embez¬ 
zlement of the public money so deposited, 
loaned, transferred, used, converted, appro¬ 
priated, or applied, and shall be fined not 
more than the amount embezzled, or impris¬ 
oned not more than ten years, or both. 

Intent is not a necessarv element of an offense 
under this statute (29 Opinions, Attorney Gen¬ 
eral, 563) ; but if it were, the law would supply the 
intent from the knowledge by the bank and its offi¬ 
cers of the public character of the money depos¬ 
ited, and of the fact that security had not been 
given, i. e., that the pledges were invalid. 








A person receiving money from a public officler 
who, by paying or otherwise transferring it to hjLm 
violates this section, is guilty as a principal if |he 
knows the facts ( United States v. Hartwell (C. jC. 
Mass., Clifford, C. J.) Fed. Cas. 15, 318). | 

In United States v. Bank (C. C. W. D., N. cj.), 
73 Fed. 379, a postmaster deposited postal funds jin 
a national bank. Holding the bank to be bailee jof 


the money the court said: 


A person dealing with officers of the Gov¬ 
ernment must take notice of the nature and 


extent of the authority conferred by law in 
their official capacity, and the United States 
are only bound by acts of officers which cohae 
within the just exercise of official powers. 

Whiteside v. United States, 93 U. S. 247, 256, 2c}7; 
Wilber National Bank v. United States, 294 U. S. 
120, 123, 124; United States v. Director of Immi¬ 
gration (C. C. A. 7), 82 Fed. (2d) 630. j 

* 


With each deposit, the bank became trustee thereof, ex maleficio 

i 

I 

On the hypothesis that the pledges were invalid, 
the bank became by operation of law trustee of the 
money. Allen v. United, States (C. C. A. 1), 285 
Fed. 678. 

That any bank, national or state, or any other 
person receiving public money in violation of lakv, 
federal or state, becomes trustee thereof has been 
affirmed by every American text writer on the shb- 

i 

ject and by every American court, federal and state, 
that has passed upon it. 
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Following are a few such instances: 

American Surety Co . v. Waggoner National 

Bank (C. C. A. 5), 83 Fed. (2d) 99, 101; Webster 

v. U. S. Fidelity Co. (C. C. A. 5), 71 Fed. (2d) 475; 

Holder v. Western Bank (C. C. A. 6), 138 Fed. 90, 

92; Flynn v. Smith (C. C. A. 7), 90 Fed. (2d) 305; 

Standard Oil Co. v. Hawkins (C. C. A. 7), 74 Fed. 

395; American Surety Co. v. Baldwin (C. C. A. 7), 

90 Fed. (2d) 708; Fiman v. South Dakota (C. C. 

A. 8), 29 Fed. (2d) 776; American Surety Co. v. 

Jackson (C. C. A. 9), 24 Fed. (2d) 768; Queenan v. 

Mays (C. C. A. 10), 90 Fed. (2d) 525; Strong, J., in 

Farmers Bank v. King , 57 Pa. 202, 98 Am. Dec. 

215; State v. Symons (Ind.), 196 N. E. 873, 103 

A. L. R. 611—Notes p. 626, citing large number of 

cases so holding; Reichert v. Lochmoor State Bank, 

22 Mich., 443, 262 N. W. 386; Re Cameron Trust 

Co., 330 Mo. 107, 51 S. W. (2d) 1025; Lincoln v. 

Morrison, 64 Neb. 822, 90 N. W. 905. See also 

• 

National Bank v. Insurance Co., 104 U. S. 165. 

In Board of Commissioners v. Strawn (C. C. A. 
6, Lurton, C. J.), 157 Fed. 49, a county treasurer 
had deposited tax money in a national bank, which 
became insolvent and was placed in receivership. 
The statute required the treasurer to keep the 
monev at his office. It was held that the bank. 

«/ 7 

knowing that the money was public money, 

* 

was bound to know that it could not receive 
and mingle this fimd with its general 
moneys. * * * Under the settled doc¬ 

trine, the bank acquired no title to the pub- 
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lie fund, and the public can recover pie 
same, so far as it can be identified or traced 
into property which has come into the re¬ 
ceiver’s possession. 

A national bank accepting deposits of public 
money from a county treasurer in violation of a 
penal prohibition of a state statute, or accepting 
any deposit, when, to the knowledge of its officers, 
it is insolvent, becomes trustee as to all such de- 
posits. Empire State Surety Co . v. Cari'oll 
County (C. C. A. 8), 194 Fed. 593, 603. 

Acceptance of a deposit by a national bank, 
known to its officers to be in a hopeless condition, 
is a fraud on the depositor j 

for which he can * * * ask that a con¬ 

structive trust be declared in his favor upon 
the proceeds. St. Louis R. Co. v. Johnson, 
133 U. S. 566; Quinn v. Earle (C. C.), 95 
Fed. 728; Illinois Central R. Co. v. Raivlings 
(C.C. A. 5), 66 Fed. (2d) 146. j 

Poole v. Elliott (C. C. A. 4), 76 Fed (2d) 773.| 

A clear and enlightening exposition of this un¬ 
disputed principle appears in Yellow stone County 
v. First Trust & Savings Bank , 46 Mont. 439, 128 
Pac. 596. The Montana statute required coufity 
treasurers to safely keep county funds, and to that 
end authorized them to make special deposits with¬ 
out security, and to make general deposits upon Re¬ 
quiring bonds in double the amount thereof; Und 
made it a felony to make any such deposit without 
such bond. The treasurer, having on general de- 






posit, without bond, $50,000 of county money, se¬ 
cured from the bank a bond of $25,000. By with¬ 
drawals before suspension and receivership of the 
bank, the amount of the deposit was reduced to 
$33,000. The bank knew it was county money that 
was deposited. It was held to be trustee ex male- 
ftcio as to the excess over $12,500 (half the amount 
of the bond) of the amount of the deposit remain¬ 
ing at the time of suspension; and held that the 
effect of the bank’s furnishing security after de¬ 
posit of the money and at a time when it remained 
on deposit was a redeposit of $12,500 as of that 
time (citing Meeker County v. Britler, 25 Minn. 
363) ; and held that only to the extent of $12,500 
did the county consent to become a general creditor 
of the bank, and that this consent 

did not reflect in the least upon the status 
of the $20,500 kept on deposit in the bank 
without security and in violation of law; 

and held that 

The act of the treasurer in keeping this 
excess deposit without the security re¬ 
quired * * * is denounced by sec. 
8592 * * * as a felony; and the treas¬ 

urer and the bank officials are chargeable 
with knowledge that the use to which these 
county funds were thus put was altogether 
illegal and wrongful, and that the county 
* * * did not consent to such use and 

did not part with its title to the funds thus 
employed (State v. Thum, 6 Ida. 323, 55 Pac. 
858). The only method by which the county 








could give its consent * * * was by 

speaking through the legislature, as it did in 
section 3003 * * *. To the extent that 
the provisions of that section were complied 
with, it gave its consent and beyond that it 
did not and could not go. * * * [The 

legislature having designated the particular 
instance, and the only one, in which the 
county's funds might be placed on general 
deposit, it was not within the power of any 
one else to consent to a general deposit 

* * * under any other circumstances. 

* * * The eountv did not consent 

%/ 

thereto, never parted with its title * * *, 

and the treasurer and the bank officers knew 
these facts, being chargeable with knowledge 
of the law. The bank was an active partici¬ 
pant in the wrong, and the result follow^, as 
of course, that as to such excess the bank 
held it as a trustee ex mdleficio . * * * 

No one will be heard to sav that these 

* | 

funds wrongfully in the bank should not be 
withdrawn; no one can be injured by haying 
that done which ought to have been done. 

i 

In State v. Thum, 6 Idaho, 323, 55 Pac. 858* the 
State Treasurer made “general” deposits of state 
money in a state bank. The bank, knowing jthat 
the money belonged to the state, credited it td the 
treasurer as treasurer. The bank became insolyent 
and went into receivership. At that time there! was 

I 

a balance in the account. The statute denounced 

I 

as a felony the deposit of public money “with any 
bank or other person,” otherwise than on special 
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deposit, and denounced the use of any such money 
by any person having control thereof for any pur¬ 
pose not authorized by law. In a proceeding by 
the state against the receiver to impress with a 
trust the money in his hands it was held that the 
bank was charged with knowledge that the treasurer 
had no authority to make the deposits; that after 
bavins; received the monev neither the bank nor its 
officers could mingle it or lend it or appropriate it 
without committing a felony; that therefore by 
force of law the deposits were “special”—in trust; 
that the bank got no property in the money; that 
the joint wrong of the agent of the state and of¬ 
ficers of the bank could not result in benefit to 
creditors—that if A robs B and then goes into in¬ 
solvency, his creditors are not to profit by the 
robbery. 5 

The trust subject to which the bank received the several deposits 
was impressed upon the pledged securities 

It being established that at the instant of each 
deposit the bank became trustee in respect thereof, 
and that by commingling the deposits with its gen¬ 
eral funds the bank converted the deposits, the 
next question is whether the bank, while still a sol¬ 
vent and going concern, could lawfully substitute 
assets of its own for the converted deposits, and 
impress the trust upon such substituted assets. 

Cook v. Tunis, 85 U. S. 332, answers in the af¬ 
firmative. One Homans, engaged in business as a 


5 Ail extract from this opinion is annexed as Appendix A. 
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banker, bought bonds for Tullis, which were left 
with Homans on special deposit for safe-keeping, 
enclosed in envelopes and kept in a package by 
themselves. Homans appropriated to his own| use 
$6,000 worth of the bonds, substituting for them 
bills receivable in an equal amount. Afterwards 
he substituted for the bills receivable a note and 
mortgage for $7,000, which belonged to him. The 
note not having been paid at maturity, Honians 
placed it in the hands of an attorney for foreclosure. 
A few days later Homans failed in business and 
notified the attorney of Tullis ? s interest in the hote 

i 

and mortgage. Soon afterwards Tullis learned!the 
facts about the note and mortgage, signified his sat¬ 
isfaction with the transaction, and directed the at¬ 
torney to proceed with foreclosure. Some three 
weeks after his failure Homans was adjudged 
bankrupt. The trustees in bankruptcy sued to set 
aside the transfer of the note and mortgage and to 
secure possesion of them, on the ground of alleged 
preference of Tullis by the bankrupt. 

It was held that the bankruptcy trustees 

took the property of the bankrupt subject to 
all legal and equitable claims of others. 
They w^ere affected by all the equities which 
could be urged against him. Now, it i& a 
rule of equity jurisprudence, perfectly vfell 
settled and of universal application, tliat 
where property held upon any trust to keep, 
or use, or invest it in a particular way,; is 
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misapplied by the trustee and converted into 
different property, or is sold and the pro¬ 
ceeds are thus invested, the property may 
be followed wherever it can be traced 
through its transformations, and will be sub¬ 
ject, when found in its new form, to the 
rights of the original owner or cestui que- 
trust . 

The court cited with approval Taylor v. Flamer , 
3 Maule & Selwvn 562, where it was said that 

An abuse of trust can confer no rights 
upon the party abusing it or those who claim 
in privity with him, 

and was held that if property in its original state 
and form is covered with a trust, no change in that 
state and form can divest it of the trust; and that 
it makes no difference in reason or in law into what 
other form the change may have been made—that 
the product of, or substitution for, the original 
thing follows the nature of the thing itself as long 
as it can be ascertained to be such; and the right 
only ceases when the means of ascertainment fail. 

This doctrine, stated in almost the identical lan¬ 
guage, was applied by Howell Jackson, C. J., in 
Commercial National Bank v. Armstrong, 39 Fed. 
684 (affirmed on appeal by both parties, 148 U. S. 
50), in a suit against the receiver of an insolvent 
national bank, to impress with a trust the proceeds 
in his hands, of commercial paper delivered to the 
bank for collection. It was said (p. 692): 

It is not deemed necessary to review the 
numerous authorities on this question. The 
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rule is now well settled by repeated decisions 
both of the state and federal courts, which 
have followed and applied the principle laid 
down by Lord Ellenborough in Taylor |v. 
Plumer, 3 Maule & Selwyn, 562. The lead¬ 
ing cases in this country are here simply 
referred to: Overseers of the Poor v. Bank, 
2 Grat. 544, Whitley v. Foy, 6 Jones, Eq. 34; 
Thompson v. Perkins, 3 Mason 232; Kip jv. 
Bank, 10 Johns. 63; Van Alen v. Bank, 52 
N. Y. 1; Bank v. King, 57 Pa. St. 202; Cobk 
v. Tallis, 18 Wall. 332, Schuler v. Bank, '21 
Fed. 424; Central National Bank v. Ins . Co., 
104 U. S. 54. 

A trust, express, constructive, an equi¬ 
table incumbrance, a lien for resulting trqst 
as for purchase money follows all payments 
into which it may be traced, except in the 
hands of an innocent purchaser for value. 
Perrv, Trusts, sec. 828. 

%7 1 7 

See also 19 Harvard Law Review 7 , 511, 
513/' 

If a pledgee is -already in possession of the 
pledged property, although for another purpose, 
the contract of pledge constitutes by operation of 
law a delivery of such property the moment the 
contract is completed, and the pledge becomes Ef¬ 
fective without further delivery or change of p^s- 
— 

6 See also Clark v. Iselin , 88 U. S. 360; Sexton v. Kessler , 
225 U. S. 90; Manufacturers Corp. v. Hale (C. C. A. 6), 65 
Fed. (2d) 76; 2 Story Equity, sec. 1258; 3 Pomeroy, Equity, 
4th Ed., sec. 1044,1048; Union National Bank v. Goetz (my 
32 Am. St. Rep. 110, 125, notes. 


session. Cliancelor Kent in Nourse v. Prime, 8 

Am. Dee. 607. 

On the facts in this record, the pledged secur¬ 
ities were in fact and in law substituted for the 
money deposited, and the trust imposed by law 
upon the moneys deposited, at the instant of each 
deposit, was imposed pro tanto upon the pledged 
securities and, when the same were disposed of as 
the record shows, attached to the proceeds. 

By the pledge agreement the parties clearly ex¬ 
pressed their lawful intent that the securities 
should be charged with a lien to secure the de¬ 
posits. It is said, and for the purpose of this ar¬ 
gument may be admitted, that in the form in which 
their agreement was expressed, it was violative of 
public policy, ultra vires and utterly void as a con¬ 
tract . But it is indisputable evidence of the intent 
of the parties, and the “ special circumstances of 
misconduct 7 ’ and the constructive trust recognized 
in the Pott orff case are present. 

The bank might lawfully have pledged its assets for a loan or in 
substitution of money deposited upon express trust 

If the bank had borrowed the money, pledging the 
bonds as security, the validity of the pledge would 
be unquestioned. Lucas v. Fed. Reserve Bank 
(C. C. A. 4), 59 Fed. (2d) 617, 621; Schumacher v. 
Eastern Bank cfc Trust Co. (C. C. A. 4), 52 Fed. 
(2d) 925, 928. See also Planters Bank v. Sharp, 
6 How. 323. So, also, if the money had been depos¬ 
ited upon an express trust, and the bank, with or 
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without the knowiedge or consent of the depositor 
had appropriated the money, putting the bonds in 
its place before insolvency and at any time after the 
appropriation, there can be no doubt that the bonds 
would have been charged with the trust. Cooli v. 
Tullis, 18 Wall. 332; Commercial National Banfy v. 
Armstrong, 39 Fed. 684, affirmed in 148 U. S. |50. 

The bank's obligation as trustee was the same as if the trust had 

been express 

The parties agreed that the bonds should stand 
for the deposits, and, although they may not have 
knovrn it at the time, or even may have had the con¬ 
trary intent, the bank became trustee as to each 
deposit at the instant it w^as received. As this 
court said in Anglo-American Co. v. Campbell, |13 
App. Cas. (D. CO, 581, 602: ! 

i 

Equity will impress a trust contrary | to 

the intention and will of a party where! a 

fund has been obtained bv him in violation 

•/ 

of his duty to another. 

In order to raise this duty as the founda¬ 
tion of a constructive trust there need be 
neither a promise for the benefit of another 
nor express fiduciary relations between 
them. 

A trustee’s obligation is the same whether it arises 
by express contract or by force of law. If the trust 
had been express the pledge would have been 
valid—none would question it. 

To hold that the pledged bonds were not charged 
with the trust is to deny the right of the beneficiary 
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of a trust arising by the operation of law, solely be¬ 
cause it does so arise. The effect would be to give 
to unsecured creditors through the receiver a bene- 
fit at the expense of the public from violations of 
the penal provisions of Revised Statutes, sec. 5497 
(U. S. C., title 18, sec. 182) on the part of the agents 
of the bank in receiving the deposits of public 
money without the security required by law. 

A solvent national bank holds and may deal with 

its property in its own right, not as trustee for 

creditors and stockholders. It is insolvency that 

creates the trust. After insolvency the receiver 

cannot recover of a stockholder for dividends paid 

to him out of capital in violation of law, but in- 

nocentlv received bv him. McDonald v. Williams. 
• * * 

174 XT. S. 397, 404. 

In Scott v. Armstrong, 146 U. S. 499, it was ar¬ 
gued that the National Bank Act makes inappli¬ 
cable to distribution of estates of insolvent national 
banks the rules applied generally in equity in the 
distribution of insolvent estates. The court held 
otherwise, reversing the court below and using 
language of which that quoted above from Lewis v. 
Fidelity Co., 292 U. S. 559, is a close paraphrase. 
The question was whether equitable set-off, whether 
available in an action at law or not, is maintain¬ 
able in equity by a depositor against the receiver 
of an insolvent national bank suing on a promis- 

sorv note to the bank that did not mature until 
•/ 
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after the bank was closed. The court [italics slip-. 

I 

plied] said: ! 

the receiver took the assets of the Fidelity 
Bank as a mere trustee for creditors, pid 
not for value without notice, and, in the ab¬ 
sence of a statute to the contrary, subject 
to all claims that might have been inter¬ 
posed as against the insolvent corporation 
before the liens of * * * general cred¬ 
itors attached. j 

* * * liens, equities, or rights arising 

by express agreement or implied fromtheina- 
ture of the dealings between the parties^ or 
by operation of law, prior to insolvency pad 
not in contemplation thereof are not inval¬ 
idated. The provisions of the act arei di¬ 
rected not against all liens, pledges, se¬ 
curities, or equities, whereby one creditor 
may obtain a greater payment than another, 
but against those given or arising after in¬ 
solvency. * * * The requirement as to 

ratable dividends is to make them from what 
belongs to the bank, and that which at the 
time of insolvency belongs of right to the 
debtor does not belong to the bank. There 
is nothing new’ in this view of ratable dis¬ 
tribution. 

***** 

We are dealing in this case with an equit¬ 
able set-off, but if on June 20 (the dayj the 
bank closed) the note had matured and each 
party had a cause of action capable of en¬ 
forcement by suit at once, upon the argu¬ 
ment of the receiver the legal set-off would 
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be destroyed just as effectually as it is con¬ 
tended the equitable set-off is. We cannot 
believe Congress intended such a result, or 
to destroy by implication any right vested 
at the time of the suspension of a national 
bank. 

This ruling was in spite of the recognized fact 
that if, before maturity of the note and before in¬ 
solvency, the depositor had sued the bank for re¬ 
covery of the amount of his deposit, the bank could 
not have set off the obligation evidenced by the de¬ 
positor's note. 

Could the bank, before insolvency, admitting the 
series of violations of the penal provisions of Re¬ 
vised Statutes, section 5497 (U. S. C., title 18, sec. 
182) in receiving public money without securing 
it and the trust relationship arising therefrom, and 
the solemnly expressed intent of the parties that 
at the time of each deposit the trust should attach 
to the pledged bonds, be heard to say that because 
a national bank cannot lawfully pledge its assets 
to secure a private deposit in a checking account, 
the pledge was invalid as a contract, and that the 
bonds, therefore, were not charged % 

The bank could not have recovered the pledged 
bonds, because the Corporation had an interest in, 
a charge upon them. Here is the distinction be¬ 
tween this and the Cook County National Bank 
and the Pott orff cases. While in the Pott orff 
case the principle that he who seeks equity must 
do equity or a plea of set-off probably would have 
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prevented the bank from recovering the pledged 
securities before insolvency, the depositor had no 
interest in them; and after insolvency, such de¬ 
fenses were not available against the receiver, add 
the depositor was left with his unsecured claim. 
But if the securities had been impressed with a 
“constructive trust based on special circumstances 
of misconduct,” the result must have been differ¬ 
ent, as the court says. The special circumstances 
of misconduct, the constructive trust and the iden¬ 
tifiable res are present here; the result must be 
different. In the Cook County National Bank c&se 
the government had no interest in, and no lien or 
charge upon any res, but had to rely solely on 
Revised Statues § 3466, which gives no lien in any 
case, and which, in view of the system of winding 
up provided by the National Bank Act, was held 
not to apply. 

Equity enforces the intent however ascertained 

Equity, regarding as done what should have been 
done ( New Brunswick v. United States, 276 TJ.jS. 
547, 555; Burrows v. Nimocks (C. C. A. 4), 35 Fed. 
(2d) 152), will give effect to the parties’ intenj— 
will declare the bank trustee ex maleficio as to e^ch 
deposit when it was made, and will declare that 
by force of law when the bank, by commingling with 
other money converted each deposit, the pledged 
securities became charged with the trust. The 
manner of expressing the intent is immaterial. | It 
is immaterial also whether the intent was expressed 

39086—3S-1 
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in writing or orally, or by words or conduct. It is 
necessary only that in some manner—in any man¬ 
ner—the intent may be ascertained. When ascer¬ 
tained, equity will enforce it. 

Pomeroy, Equity (4th Ed.), sec. 380,1237; Curtis 
v. Walpole Tire Co. (C. C. A. 1), 218 Fed. 145,148; 
Gimbel v. Harriman National Bank (C. C. A. 2), 
83 Fed. (2d) 153. 

The question in the Gimbel case was whether the 
funds of a depositor in a national bank had been 
transferred on February 27,1933, from the “bank¬ 
ing to the trust department,” when the bank was 
still carrying on business, but only five days before 
it closed its doors. Certain formalities for the 
transfer had not been accomplished. The district 
judge thought the evidence insufficient to show the 
transfer, and dismissed Gimbel’s bill. Reversing 
that decree, the appellate court said (p. 155) : 

if then the parties actually meant that the 
account should be secured on the twenty- 
seventh (February), secured it was; 
* * *. We must gather their intent by 
inference, * * *. 

China Fire Ins. Co. v. Davis (C. C. A. 2), 50 Fed. 
(2d), 389, 76 A. L. R. 1259, involved a question 
arising from the conversion of money held upon 
constructive trust The court used this language 
(p.391): 

Had it (the trustee), for example, misap¬ 
propriated the fund, and later set apart an 
equal amount for the defendant, there can 





be no question that upon its bankruptcy the 
defendant could have claimed the account bo 
segregated as its own. Gorman v. Little¬ 
field, 229 U. S. 19, 33 S. Ct. 690, 57 L. Ed. 
1047; Duel v. Hollins, 241 U. S. 523, 36 B. 
Ct. 615, 60 L. Ed. 1143; In re McIntyre j& 
Co. ? 181 F. 960 (C. C. A. 2); Southern Cotton 
Oil Co. v. Elliotte, 218 F. 567 (C. C. A. 6); 
Baker v. N. Y. Nat. Exchange Bank, 100 
N. Y. 34, 2 N. E. 452, 53 Am. Rep. 150. Bpt 
the payment was itself as definitive an ap¬ 
propriation as any other, and the defendant, 
upon receiving it, took it as the substitute 
for the original collection, impressed with 
whatever equities that had borne. 

I 

Peoples-Ticonic National Bank v. Stewart 
(C. C. A. 1), 86 Fed. (2d) 359. 

There must be no confusion as to the application 
of the true principle from the assumed fact that the 
pledge agreements were invalid. In that respdct 
Rankin v. Emigh, 218 U. S. 27, 35, and Western 
Union Telegraph Co. v. Shepard, 169 N. Y. 170, 62 
N. E. 154, are like this case. 

In the Rankin case recovery against the receiver 
of an insolvent national bank on facts substantially 
analogous to the facts in this case was sustained 
upon the reasoning that j 

although restitution of property obtained 
under a contract which was illegal, becaulse 
ultra vires, cannot be adjudged by force of 
the illegal contract, yet, as the obligation to 
do justice rests upon all persons, natural and 
artificial, if one obtains the money or prop- 
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erty of others without authority, the law, 
independently of express contract, will com¬ 
pel restitution or compensation. 

In the Western Union Telegraph Company case, 
the New York Court of Appeals gave effect to the 
lawful intent of the parties, the sole evidence of 
which was an invalid agreement. The grantor of 
the fee of land abutting on a street traversed by an 
elevated railwav made a reservation in the deed of 
“all claim of right of action against” the railway 
company “for any and all injury or damage done 
to the aforesaid property, or to the value or use 
thereof, in the past, present, or future, by reason 
of the construction and operation of the elevated 
railroad in front of said premises.” Several later 
deeds of the fee recited the reservation. As to 
rights of action for damages accruing after the 
first conveyance, the reservation was invalid and 
unenforceable at law because such rights of action 
were incident to the fee. As respects the proceeds 
of a recovery from the railway company by the 
last grantee in the chain of title, he was held trustee 
for the benefit of the first grantor. That the reser¬ 
vation was invalid as written was held immaterial 
in equity. The reasoning was that the parties in¬ 
tended, the intent being expressed in the reserva¬ 
tion, that the first grantor “should have the benefit 
of the claim for damages”, although “the right to 
the cause of action to recover them passed to the 
grantee * * * not, however, for himself, but for 
his grantor”—that “equity looks at the substance 
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of things, and will carry out this contract in jts 
spirit and intention”—“does not stop at the letter 

I 

of the instrument, but goes behind it.” 

So in this case, although the agreement may be 
invalid as a contract, equity will look at the sub¬ 
stance, and, the intent being lawful, will go behind 
the agreement and carry out the intent. 

in ! 

i 

No recovery can be had against the Corporation, be¬ 
cause on July 1, 1933, without prior notice to the Cor¬ 
poration of any adverse claim with respect to the 
pledged securities or the proceeds thereof, the money 
paid to the Corporation by the receiver and the pro¬ 
ceeds of the sale of pledged securities had been de¬ 
posited in the United States Treasury and there cbm- 
mingled with other public money, and because befpre 
that time the only appropriation act by authority of 
which disbursement thereof by the Corporation coiild 
be made had expired 

I 

The first notice to the Corporation of the claim 
sued on was by the commencement of the Rhodes 
suit on August 14,1934. This suit was begun July 
9,1935. 

Every step in the liquidation of the pledged se¬ 
curities by the Treasury Department and the de¬ 
posit of the proceeds in the United States Treasury 
and the commingling there with other public money 
is set forth in paragraphs 11, pages 6-12, and 36 
of the answer (R. 31-34, 43). j 

It is alleged also (par. 36) that the only appro¬ 
priation out of which disbursements might h^ve 
been made by the Corporation expired June 30. 


i 

i 
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1933; and that (par. 37, R. 43) the Corporation 
does not possess or control any of the money 
claimed by the plaintiff or any money or property 
on which a trust might be impressed, as prayed in 
the amended bill, or out of which a judgment might 
be satisfied. 

The case is within the doctrine stated by the Su¬ 
preme Court in Elliott v. Swartout, 10 Pet. 137,152, 
an action against a collector of customs for recov¬ 
ery because of an alleged wrongful exaction of 
money as customs duties. Recovery was denied 
upon this ground: 

The case put in the second point, is, 'where 
the collector has received the money in the 
ordinary and regular course of his duty, and 
has paid it over into the treasury, and no 
objection made at the time of payment, or 
at any time before the money was paid over 
to the United States. The manner in which 
the question is here put presents the case of 
a purely voluntary payment, without objec¬ 
tion or notice not to pay over the money, 
or any declaration made to the collector of 
an intention to prosecute him to recover 
back the money. It is, therefore, to be con¬ 
sidered as a voluntary payment, by mutual 
mistake of law; and in such case, no action 
will lie to recover back the money. The con¬ 
struction of the law is open to both parties, 
and each presumed to know it. Any instruc¬ 
tion from the treasury department could not 
change the law, nor affect the rights of the 
plaintiff. 
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Careful research has not discovered any modifi¬ 
cation or criticism of the doctrine there stated. 

i 

It is submitted that the Corporation, the mete 
agent of the United States, is not liable. 

IV 


The district court was without jurisdiction, because in 

substance this is a suit against the United States 

The judgment against the Corporation is in sub¬ 
stance a judgment against the United States. 

The history and the status both before and after 
the Merchant Marine Act, 1920, not only of fhe 

i 

Corporation itself, but also of all of its money and 
other assets are epitomized in United States Ship¬ 
ping Board Emergency Fleet Corporation v. West¬ 
ern Union Telegraph Co., 275 U. S. 415,421, et seq. 
(1928). The question was whether as respects tele¬ 
graphic messages sent by the Corporation in ihe 
months of June and Julv 1922 “to some official 
or agent of the Corporation or of the Shipping 
Board or to some other department or official of 
the Government, * * * (and) messages Ad¬ 

dressed to private persons ? \ the commercial rate or 
the government rate mider the Post Roads Act of 
July 24, 1866, was chargeable. It was held that 
the Corporation was liable only at the government 
rate. 

The Telegraph Company contended that the Cor¬ 
poration was not entitled to the government rate 
because in form it was a private corporation; be¬ 
cause it was an agency of the Shipping Boards 
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and not a bureau or division; and because, to some 
extent, it was engaged in business in competition 
with private shipping. 

The court said that the specific powers conferred 
on the Corporation by delegation from the Presi¬ 
dent were transferred to the Shipping Board by the 
Merchant Marine Act, 1920 • and that since that 
act the Corporation “has been the agency through 
which the Shipping Board has performed its prin¬ 
cipal functions,” which consisted 

largely of maintaining and liquidating prop¬ 
erty acquired for the United States during 
the World War, of settling claims arising 
therefrom and of operating or causing to be 
operated, vessels not disposed of. 

that [italics supplied] 

These services of the Fleet Corporation 
were obviously of a public nature. It has 
never done any business, or conducted any 
operation except on behalf of the United 
States ; * * * 

***** 

* * * all of its $50,000,000 capital 

stock was subscribed and paid for by the 
Shipping Board on behalf of the United 
States. All has been so held by it ever since. 
The United States alone has had a financial 
interest in its capital stock. The United 
States alone has contributed the additional 
money needed from time to time for the con¬ 
duct of its business. 

***** 







The Fleet Corporation has, of course, re¬ 
ceived from others moneys in payment fcjr 
property sold, as charter hire, for shipping 
services, or in settlement of claims. Bdt 
as the business of the Fleet Corporation h4s 
been conducted continuously at a large loss, 
the sums so received did not supply capital. 
They served merely to reduce to that extent, 
the amount of the deficit being incurred and, 
hence, the amount of the additional monqy 
which the United States was required to con¬ 
tribute. Payment by the Fleet Corporation 
of the commercial rate for messages would 
necessarily increase the charges upon the 
public treasury. 

***** 


Actually the Fleet Corporation had no in¬ 
dividual credit. As an agency of the Ship¬ 
ping Board it had control of certain proper¬ 
ties and moneys required in the conduct of 
its business. But it had no actual capita^. 
Long before June 1, 1922, the $50,000,000 
which the United States supplied in pay¬ 
ment of the capital stock, had been sunk. 


* * * * * 


All moneys other than amounts needed fo|r 
current operation are required to be covered 
into the Treasury of the United States. Tlie 
Fleet Corporation had no means of paying 
either the large outstanding claims against 
it or of paying the deficits continuously being 
incurred, other than the moneys supplied by 
the United States through the annual appro¬ 
priations. 
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But in operating ships it is performing a 
function of the government. 

The court adverts to annual reports of the Ship¬ 
ping Board (required by law to be made to Con¬ 
gress, U. S. C., title 46, sec. 811) as showing that all 
of the original capital had been sunk, and showing 
total appropriations, according to the Annual Re¬ 
port for the fiscal year 1927, to the amount of more 
than $3,000,000,000. The annual report for the fis¬ 
cal year ended June 30,1933, shows “gross appro¬ 
priations and allotments” up to that time of 
$3,609,321,648.14, after deducting $91,098,028.13 
returned to the United States Treasury. 

Since the Corporation has never performed any 
except public functions and since by the fourth 
section of the Merchant Marine Act, 1920 (41 Stat. 
988, U. S. C., title 46,861 et seq.) all of its property 
“of whatsoever kind” was transferred to the Ship¬ 
ping Board; since the “ United States alone has had 
a financial interest in its capital stock” and “alone 
has contributed the additional money needed for 
the conduct of its business”; since “before June 
1, 1922, the $50,000,000 which the United States 
supplied in payment of its capital stock had been 
sunk in the business”; since it then “had no actual 
capital,” the Corporation on February 28, 1933, 
the day on which the Comptroller of the Currency 
took control of the bank, or afterwards, could not 
have had, and did not have, any moneys, credit, or 
property of any kind other than public property— 
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could not have had, and did not have, any property 
in its capacity as a private corporation. 

In Adders v. United States (C. C. A. 2), 70 Fed 
(2d) 571 (1934), the court had to determine 
whether a suit against the Corporation, which hgd 
been dismissed because of the Johnson-Lustgarten 
decision, noticed below, was on a different u cause 
of action ?? from that pleaded in a subsequent libel 
against the United States brought under tlpe 
amendment to section 5 of the Suits in Admiralty 
Act (47 Stat. 420, U. S. C., title 46, sec. 745). tie- 
ciding that it was not, the court said: 

In this connection it w ould balk the pat¬ 
ent purpose of Congress, without the lea$t 
justification, were we to insist upon the fop # - 
mal identity of the obligor, when both are 
in substance the same . 

I 

In the Johnson, Lustgarten, Royal Insurance 
Company cases, 280 U. S. 320 (1930), the ques¬ 
tion was whether an action against the Corpora¬ 
tion could be maintained upon a cause of Ac¬ 
tion arising out of its operation of government 
owned vessels, except as prescribed in the Suits in 
Admiralty Act (41 Stat. 525, U. S. C., title 46, s^c. 
741, et seq.). In deciding that question in the nega¬ 
tive, the court said (p. 326, 327) : 

* * * it is clear that each of the causes 

of action arose out of the possession or oper¬ 
ation of a merchant vessel by or for tpae 
United States. Directly or mediately, the 
money required to pay a judgment agaifist 




any of the defendants in these cases would 
come out of the United States. It is the 
real party affected in all of these actions. 
Sec. 8, Suits in Admiralty Act; 46 U. S. C., 
Sec. 748, Cf. Minnesota v. Hitchcock, 185 
U. S. 373, 387. 

Minnesota v. Hitchcock, 185 U. S. 373, 387 (1902), 
there cited was a suit to enjoin the Secretary of 
the Interior and the Commissioner of the General 
Land Office from selling certain public lands. The 
United States, in name, was not party to the record. 
The Supreme Court assumed jurisdiction solely on 
the ground that the controversy was one “to which 
the United States (was) shall be a party,” be¬ 
cause— 

The legal title to these lands is in the United 
States. The officers have no interest in the 
lands or the proceeds thereof. The United 
States is proposing to sell them. This suit 
seeks to restrain the United States from 
such sale, to divest the Government of its 
title and vest it in the state. The United 
States is, therefore, the real party affected 
by the judgment and against which in fact 
it will operate, and the officers have no 
pecuniary interest in the matter. * * * 

The question whether the United States is 
a party to a controversy is not determined 
by the merely nominal party on the record 
but on the question of the effect of the judg¬ 
ment or decree which can be entered. 

In United States Shipping Board Merchant Fleet 
Corporation v. Hanvood, 281 U. S. 519, the Cor- 


poration was held liable on war time ship build¬ 
ing contracts, but solely because “all of the con¬ 
tracts were signed and sealed by” it and “it 
promised to pay the stipulated price for the ships 
and to perforin the other obligation of the con¬ 
tracts, in terms imposed upon it” (p. 524), the 
court found it unnecessary to decide upon the point 
here urged, because— 

in the present case the agent is not an ip- 
dividual and its liability does not involve any 
expenditure of private funds * * *. Its 

entire capital stock is government owne^. 
Its funds and property were furnished to it 
by the government. They and government 
indemnity are alone the sources from whic|h 
its obligations will be defrayed (p. 525). 

and because there is 

no basis for presuming that the Fleet Cor¬ 
poration is not to be deemed bound by the 
contracts into which it enters merely because 
it is acting as such (governmental) agency, 
and its liability as measured by their ternis 
is not to be curtailed by the presumption 
which, it is urged, may be indulged in favcjr 
of an individual acting for the government 
(p. 526). | 

The reason for the ruling in the Harwood case is 
lacking here, because there is no contract by whicjh 
the Corporation has expressly bound itself. The 
receiver sues upon an implied contract (Webb y. 
Powell (C. C. A. 5), 87 F. (2) 983; Early v. Helena 
(C. C. A. 8), 87 F. (2) 831; Futtall v. Pine Bluff 
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(C. C. A. 8), 87 F. (2) 711), to reimburse him for 
money that, as he says, he paid to the Corporation 
through his mistake of law, and other money real¬ 
ized from the disposal, with his consent, of bonds 
that belonged to the bank. In these circumstances 
the Corporation is not liable as for a tort. Non- 
consent to the possession and disposition of the 
property is indispensable to recovery as for conver¬ 
sion. 65 C. J. 14. 

This court early held ( Banco Mexicano v. 
Deutsche Bank, 53 App. D. C., 266, 289 Fed. 924; 
Von Bruning v. Sutherland, 58 App. D. C., 258, 29 
Fed. (2d) 631) that an action against the Alien 
Property Custodian, and later an action against the 
Attornev General who succeeded to his duties 
(.Deutsche Bank v. Cummings, 65 App. D. C., 297, 
83 Fed. (2d) 554), under sec. 9 of the Trading with 
the Enemy Act (40 Stat. 411, as amended, 41 Stat. 
977, 42 Stat. 1511) was an action against the United 
States. The Supreme Court also has so held in 
several cases. ( Banco Mexicano v. Deutsche Bank, 
263 U. S. 591, 602; Henkels v. Sutherland, 271 U. S. 
298, 301; Deutsche Bank v. Cummings, 300 U. S. 
115. In the last case it held also that unless an 
action lies under section 9, no action lies against 
the Attorney General, because he acts only in a rep¬ 
resentative capacity, and no other legislation pro¬ 
vides for action. Like reasoning applies to the 
Corporation, and since there is no legislation pro¬ 
viding for an action in such a case as this, no action 


lies against it—the receiver must assert his rights*, 
if he has any, in the Court of Claims. 

The question in King County v. United States 
Shipping Board Emergency Fleet Corporation 
(C. C. A. 9), 282 Fed. 950, was whether shipyard 
property the title of which was in the Corporation 
was subject to local taxation. Levies had been 
made for 1919 and 1921. The levy for 1921 was 
held invalid because by section 4, Merchant Marine! 
Act, 1920 (41 Stat. 988, 990, U. S. C., title 46, sec^ 
863), title of the property was transferred to thd 
Shipping Board. But the court preferred to put} 
the decision that the lew for that vear as well a^ 
that for 1919 was invalid upon the ground that^ 
even assuming that “the property was acquired 
with funds coming from the ‘sale’ of the capital 
stock of the Fleet Corporation to the government, ’ f 
and although the Corporation held the legal title^ 
the entire beneficial interest was in the govern] 
ment; and that the government caused the Cor] 
poration to be formed, held all of its stock, supplied 
all of its capital and the funds with which the 
property was purchased; and that the property was 
“held by a governmental agency * * * and was 
to be used exclusively for public purposes.” Itj 
was held that the concern was not as to the status 
of the Corporation, but as to the status of the 

* I 

(< property and the intention of Congress in respect^ 
thereto”; that to hold that the property had lost 
its public character “would be to sacrifice substance 
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to form”; that there was no suggestion in the con¬ 
trolling legislation of any intent to grant or alien¬ 
ate any beneficial interest of the government; and 
that the contrary intent 4 ‘is clearly exemplified” 
in section 4, Merchant Marine Act, 1920, supra, 
where the ‘ 4 unqualified right to dispose of the prop¬ 
erty, without any action on the part of the Cor¬ 
poration, and to transfer it to the Shipping Board, 
is assumed. ” 

United States v. Coghlan (D. C., Md.), 261 Fed. 
425, is an earlier decision to the same effect. The 
United States sued in equity to annul an assess¬ 
ment by Baltimore County on land in the name of 
the Corporation on which it had erected buildings 
for occupancy of shipyard workmen, also on slips 
and shipyard shops and appurtenances on land be¬ 
longing to a private shipbuilding company. Judge 
Rose, holding the property exempt, said: 

It was shown that all of the stock of the 
Fleet Corporation was owned by the govern¬ 
ment, and all that it did was done for the 
government, which would have to stand all 
the losses. Under such state of facts, it is 
unnecessary to inquire whether for all pur¬ 
poses the Fleet Corporation is the govern¬ 
ment. It suffices that it is a governmental 
agency, exclusively employed in govern¬ 
mental work, and as such its property is not 
liable to state taxation. 

Both the King County case and the Coghlan case 
were cited with approval in Clallam County v. 
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United States, 263 U. S. 341, 345, where property 
held by Spruce Production Corporation was he[d 
exempt from state taxation. For like reasons 
property held by the United States Housing Cor¬ 
poration was held exempt. New Brunswick y. 
United States, 276 U. S. 547. j 

A recent decision of like import is Rogers v. 
Graves, 299 U. S. 401, where the general counsel if 
the Panama Railroad Company was held exempt 
from state taxation in respect of his salary for 
1927, 1928, and 1929, because the company is a 
“federal instrumentality” performing public func¬ 
tions. It is worth notice that in 4 ‘Article 96, De¬ 
partmental Regulations No. 49, revision of Jung, 
1921,” 7 to which the court adverts (p. 407) aqd 

7 Article 96, Regulations 49, Revised June 21, relating to 
taxes on transportation and other facilities under Title Y, 
Sections 500, 501, 502 of the Revenue Act of 1918. j 

Article 90 —Government Agencies.—Transportation serv¬ 
ices rendered to agencies of the United States are exempt 
from the tax. Such agencies include the American National 
Red Cross, United States Shipping Board Emergency Fle^t 
Corporation, United States Food Administration Grain Cor¬ 
poration, United States Fuel Administration, United States 
Housing Corporation, Commission on Training Camp Acti¬ 
vities, War Savings Committee, Liberty Loan Committed, 
War Industries Board, Federal Farm Appraisers, Federal 
Land Banks, Federal Reserve Banks, Panama Railroad Com¬ 
pany, and similar agencies supported by Government fund$. 

Revenue derived from the operation of carriers under Fed¬ 
eral control is held to be Government funds and amounts 
paid from such funds for transportation services directly 
connected with the operation of the railroads are exempt 
from the tax, such transportation being service rendered tp 
39086—3S-5 


i 



which declares exempt from federal tax transpor¬ 
tation services rendered to agencies of the United 
States, the Fleet Corporation is included in the 
same category with the American National Red 
Cross, United States Food Administration Grain 
Corporation, United States Fuel Administration, 
United States Housing Corporation, Commission 
on Training Camp Activities, War Savings Com¬ 
mittee, Liberty Loan Committee, War Industries 
Board, Federal Farm Appraisers, Federal Land 
Bank, Federal Reserve Banks, Panama Railroad 
Company, “and similar agencies supported by gov¬ 
ernment funds.” 

In every instance exemption from taxation has 
been put upon the ground of the government’s ben¬ 
eficial interest—that the Corporation or other body 
concerned was but an agency or instrumentality of 
the government. 

If the Fleet Corporation or any of the other gov¬ 
ernmental agencies involved in these tax cases, in¬ 
stead of putting the government’s money into the 
property held exempt from taxation because it be¬ 
longed to the government, had put it into the Com¬ 
mercial National Bank for safekeeping, the govern¬ 
ment still would have owned it, and it would have 

the United States. Shipments of material to railroad-equip¬ 
ment companies for use in the construction of new cars or 
other equipment purchased by the United States Railroad 
Administration are subject to the transportation tax unless 
the United States Railroad Administration specifically 
agrees to pay the transportation charges on such shipments. 
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been beyond the reach of judicial process just as 
it would have been beyond the reaching of the tax¬ 
ing power. If the bank, knowing that it was gov¬ 
ernment money, had received it without having 
given the security required by statute, it would 
have become trustee of it, and the government 
would have been entitled to claim it in specie; arid 
if the bank had appropriated the money to its owh 
use and, at the time of such appropriation or aftet- 

I 

wards, and before insolvency, with or without the 
knowledge or consent of the government agent 

i 

making the deposit, had substituted property of its 
own, the government could have claimed satisfac¬ 
tion out of the substituted property. 

It is anticipated that, as in many other cases, the 
fallacious argument will be made that the tax cases 
are to be distinguished because the property in¬ 
volved was acquired in the exercise of war powers 
vested in the President and by him delegated to the 
various agencies; whereas, here the Fleet Corpora¬ 
tion was engaged in 'commercial enterprises. 

Ho such argument availed in the case of the 
Panama Railroad Company as respects its opera¬ 
tions in 1927, 1928, or 1929. Yet its operations 
were “commercial 7 ’ in the same sense that any 
operations of the Fleet Corporation were com¬ 
mercial. 

In the operation of ships, the Corporation^ 
functions were public (United States v. Porto Rico 
Fruit Union (C. C. A. 1), 12 Fed. (2d) 961) in 
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the same sense as the operation of a naval vessel 
(Berizzi Brothers v. S. S. Pesaro, 271 U. S. 562), 
or the carrying of a gun by a soldier in the army 
(U. S. Grain Corp . v. Phillips, , 261 U. S. 106). 
In disposing of merchant ships, shipyard property 
and materials, and other real and personal prop¬ 
erty acquired by or for the United States in the 
course of the war, and in realizing on obligations 
to the United States, it was performing public func¬ 
tions, as Congress contemplated it would. Western 
Union Telegraph Company case, supra. 

It was organized by the Shipping Board by au¬ 
thority of section 11, Shipping Act, 1916 (39 Stat. 
Ch. 451), now repealed, which provided that if the 
government owned any of its stock “at the expira¬ 
tion of five years from the conclusion of the present 
European war * * * any such corporation 

shall stand dissolved.” By section 12, Merchant 
Marine Act, 1920 (41 Stat. 993, U. S. C., title 46, 
sec. 871), its life was extended “until all vessels are 
sold.” Thus, the manifest intent of Congress was 
that it should live only so long as might be neces¬ 
sary to finish the work it was to do for the govern¬ 
ment; and without its consent and without any 
action on its own part, it was dissolved by section 
203, Merchant Marine Act, 1936, and all its prop¬ 
erty vested in a new governmental agency. 

The “commercial” argument ignores the pro¬ 
vision of section 4, Merchant Marine Act, 1920 (41 
Stat. 990, U. S. C., title 46, sec. 863), transferring 
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all its “property or interests of whatsoever kind” 
to the Shipping Board; and ignores section 14 bf 
the same act (41 Stat. 993). 8 1 

As the Supreme Court has declared, all the as¬ 
sets of the Corporation are supplied from gov¬ 
ernment sources, and “the money required to pay 
a judgment * * * would come out of the United 
States” it being “the real party affected” (Johti- 
son, Lustgarten cases, supra). 

Minnesota v. Hitchcock, supra, and Deutsche 
Bank v. Cummings, supra, are parallel. In the 
one, the Supreme Court had jurisdiction solely bb- 

8 Sec. 14, Merchant Marine Act, 1920 (41 Stat. 993), rea^ls 
as follows: “That the net proceeds derived by the board 
prior to July 1, 1921, from any activities authorized by tlfis 
Act, or by the ‘Shipping Act, 1916,’ or by the Acts specified 
in section 2 of this Act, except such an amount as the board 
shall deem necessary to withhold as operating capital, for 
the purposes of section 12 hereof, and for the insurance fuhd 
authorized in section 10 hereof, and for the construction loin 
fund authorized in section 11 hereof, shall be covered into 
the Treasury of the United States to the credit of the boatd 
and may be expended by it, within the limits of the amounts 
heretofore or hereafter authorized, for the construction, 
requisitioning, or purchasing of vessels. After July 1, 1921, 
such net proceeds, less such an amount as may be authorized 
annually by Congress to be withheld as operating capital, 
and less such sums as may be needed for such insurance arid 
construction loan funds, shall be covered into the Treasury 
of the United States as miscellaneous receipts. The board 
shall, as rapidly as it deems advisable, withdraw investment 
of Government funds made during the emergency under trie 
authority conferred by the Acts or parts of Acts repealed 
by section 2 of this Act and cover the net proceeds thereof 
into the Treasury of the United States as miscellaneous 
receipts.” 
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cause the United States, although not sued in name, 
was the actual party defendant. In the other, the 
court for the District of Columbia was without 
jurisdiction, solely because the United States was 
the actual party. 

The United States is party here exactly as it 
was party in those two cases, and, as in those cases, 
and the Johnson, Lustgarten cases, supra, that is 
the controlling factor in the question of jurisdic¬ 
tion. But the United States has not consented to 
be sued in the court of the District of Columbia. 
It results that the court was without jurisdiction, 
Respectfully submitted. 

David A. Pine, 

Acting United States Attorney . 

H. L. Underwood, 

Assistant United States Attorney . 

Attorneys for Appellant 
United States Shipping\ Board 
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APPENDIX A 


The bank had, and was charged with express 
notice that the state treasurer had no authority to 
make such general deposit. More than that, the 
bank, nor the officers of the bank, after receiving 
said money, could mingle it with the funds of ttfe 
bank, or loan it, or make profit out of it, or appro¬ 
priate it, without committing a felony. If a barik 
receives public money, it must do so on special de¬ 
posit. It must keep such money separate from i^s 
own funds. It must not use it or loan it. If apy 
of these acts are committed, the persons or officers 
who participate are guilty of a felony. Now, |t 
must necessarily follow that the state treasured, 
having no authority to deposit public money with 
a bank on general deposit, but he being authorized 
to deposit such money with a bank on special de¬ 
posit, the instant that C. Bunting & Co. received 
public money from the state treasurer, it did so on 
special deposit, and that if the officers or any offi¬ 
cer of said bank thereafter used said money, dr 
commingled it with the money of the bank, or 
loaned it, such officers or officer, by such act, com¬ 
mitted a felony. The bank could not appropriate 
it. Hence it did not become the estate or property 
of the bank. If the bank was still doing business, 
it could not claim the money in controversy, or any 
part thereof, as its own. It could assert no claiip 
adverse to the state to such money, or any part 
thereof. The respondent, as receiver of said bank, 
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can assert no claim to said money which the bank 
could not itself assert if it was still doing business. 
The creditors of the bank have no interest or claim 
upon said money. The joint wrong and criminal 
act of the agent of the state and of the officers of the 
bank does not redound to the financial interest of 
the creditors of the bank. The bank received the 
money in trust for the true owner, the state. It 
must be regarded as a trustee. (Wolffe v. State, 
79 Ala. 201, 58 Am. Rep. 590; Bank v. Hummel, 14 
Colo. 259, 20 Am. St. Rep. 257, 23 Pac. 986; State v. 
Midland State Bank, 52 Neb. 1, 66 Am. St. Rep. 
484, 71 N. W. 1011; Foster v. Rineker, 4 Wyo. 484, 
35 Pac. 470 j Kimrnel v. Dickson, 5 S. Dak. 221, 49 
Am. St. Rep. 861, 58 N. W. 561; Mechem on Public 
Officers, sec. 922; Winslow v. Iron Co., (Tenn. Ch. 
App.), 42 S. W. 698; Hubbard v. Manufacturing 
Co., 53 Kan. 657,36 Pac. 1053, 37 Pac. 625; Ryan v. 
Phillips, 3 Kan. App. 704, 44 Pac. 909; City of 
Lamed v. Jordan, 55 Kan. 124, 39 Pac. 1030). We 
could cite many other authorities to the same effect. 
In Yane v. Towle, 5 Idaho, 471, 50 Pac., we said at 
page 1008: “ Trustees must, in dealing with trust 
funds, and with the beneficiaries thereof show the 
utmost good faith and fair dealing. They can 
make no profit out of the trust funds, nor obtain 
any advantage over the beneficiaries of such funds; 
and a trustee cannot assert an adverse claim to 
funds which he receives in his fiduciary capacity.” 
The respondent, as receiver, is in the same position 
as the bank. He can assert no adverse claim 
against the state to the money in question. That 
fund, being a trust fund, is no part of the insolvent 
Bank’s estate. It must be paid to the state before 
the bank’s estate is distributed. Creditors of a 
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bank need not expect under the laws of this state 
to have public funds in the bank distributed amoiig 
themselves in case of the failure of such banji. 
Could it be contended that if A robbed B of a large 
sum of money, and then went into insolvency, thht 
that money should be distributed among A’s credi¬ 
tors ? Certainly not. We cannot give our consent 
to the doctrine or theory that if two persons, in 
handling a particular fund, commit a felony wiih 
reference to such fund, their criminal act devests 
the owner of title or creates the relation of debtor 
and creditor between the true owner of such fuiid 
and the parties who commit the criminal act (Statue 
v. Tlium, 6 Idaho, 323; 55 Pac. 585). ! 
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PRELIMINARY STATEMENT j 

On the 18th day of August, 1917, the United States 
Shipping Board Emergency Fleet Corporation, the 
name and title under which appellant United States 
Shipping Board Merchant Fleet Corporation was 
formerly known, opened a deposit account with the 
Commercial National Bank, which, at the time of 
the suspension of the bank, was carried under the 


i 

i 


i 






caption of the “United States Shipping Board 
Merchant Fleet Corporation, Agent Deposit Ac¬ 
count.” On the 14th day of January, 1926, this 
appellant, under its original name, opened another 
deposit account in said bank, which, at the time of 
suspension of said bank, was carried under the cap¬ 
tion “United States Shipping Board Merchant Fleet 
Corporation, Agent Good Faith Deposit Account.” 

During the existence of these accounts the Com¬ 
mercial National Bank pledged with and to the said 
United States Shipping Board Merchant Fleet Cor¬ 
poration, certain of its assets consisting of certain 
real estate notes as security for the repayment of the 
indebtedness of the bank created by the deposit of 
funds in said accounts. Subsequently by agreement 
between the parties, bonds of the par value of $400,- 
000, $200,000 of which were borrowed from another 
institution (R. 51) were substituted for the real 
estate notes. 

At the suspension and closing of the bank on Feb¬ 
ruary 27, 1933, this appellant had the sum of $264,- 
302.16 in its “Deposit Account” and $144,995.12 in 
its “Good Faith Deposit Account.” On April 13 
and 18, 1933, the then receiver of the Commercial 
National Bank, acting under a mistake of law, re¬ 
deemed from the United States Shipping Board 
Merchant Fleet Corporation a portion of the assets 
so pledged, by the payment to the said United States 
Shipping Board Merchant Fleet Corporation of the 
sum of $281,695.31. The remainder of the assets 
pledged by the bank to the United States Shipping 
Board Merchant Fleet Corporation was sold by that 
corporation on April 17, 1933, for the sum of 
$125,929.69. 
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Thereafter, Thomas E. Rhodes, a depositor in the 
Commercial National Bank, on August 14, 1934, 
instituted a proceeding in equity in the District 
Court of the United States for the District of Co¬ 
lumbia to compel the Fleet Corporation, amdng 
other allegedly illegally preferred creditors, to jre- 
turn the payments and assets so made and received. 
A motion to dismiss this suit was interposed by tihe 
Fleet Corporation directed to the merits of Rhodes’ 
petition and a separate motion was filed by the re¬ 
ceiver and the Comptroller to the point that prior 
demand on and refusal to sue by the receiver had riot 
occurred. The lower court overruled the motions to 
dismiss and an appeal was taken to this Court. 

This Court handed down its decision in the Rhodes 
case, sustaining the District Court in all respects 
save as to the deposits made by the Comp¬ 
troller of the Currency. Whereupon the Receiver 
and the Comptroller filed a motion in this Court for 

i 

reargument and stay of mandate and modification of 
its opinion and judgment, presenting again the con¬ 
tention of the right to institute and maintain a suit 
for recovery of the bank’s assets vested in the Re¬ 
ceiver and not in a single depositor, and pointing out 
that since the decision of this Court in the Rhodes 
case, suit had been instituted by the Receiver agairist 
the Fleet Corporation for the recovery of the assets 
alleged to have been illegally pledged and to re¬ 
cover the preferential payments alledged to have been 
made by mistake of law, which suit covered the sarpe 
items and the same circumstances as those set forth in 
the Rhodes case. This Court denied the motion frir 
a rehearing and in its denial authorized the tripl 
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court to arrange the order of the trial of this suit and 
the Rhodes suit in such manner as would result in the 
most economical and speedy determination of the 
issues involved. 

All of the appellants in the Rhodes case applied to 
the Supreme Court of the United States for the al¬ 
lowance of certiorari. The petitions of this appel¬ 
lant, the Fleet Corporation, and the Attorney Gen¬ 
eral were denied and the petition of the Comptroller 
and Receiver was granted, limited to the sole ques¬ 
tion as to the right of the depositor or the right of the 
Receiver to proceed in the premises. In a per 
curiam opinion the Supreme Court approved this 
Court’s views. 

Thereafter, by agreement between counsel for 
Rhodes and the Comptroller, the trial court entered 
a stay order in the Rhodes case upon terms. Appel¬ 
lant filed its answer to appellee’s amended bill and 
appellee moved to strike the material defenses con¬ 
tained in the answer and for a decree pro confesso 
which was granted. Appellant’s answer presented 
four main points by way of defense: 

(1) The corporation’s deposits consisted of 
public monies of the United States and since the 
pledge agreements were in substantial conform¬ 
ity with Section 90 of Title 12 U.S.C.A., (Sec¬ 
tion 5153 of the Revised Statutes) the pledges 
were valid. 

(2) Assuming that the pledges were invalid 
the deposits were received by the bank in viola¬ 
tion of Section 182 of Title 18 of the U. S. Code, 
and consequently were held by the bank as a 
trustee ex maleficio , which trust fastens upon 
the pledged securities by substitution on the part 
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of the bank of the pledged assets for the Fleet 
Corporation deposits. 

(3) That no recovery can be had against the 
corporation because the bank’s assets and moneys 
so received by the corporation were, prior to the 
institution of this litigation, deposited by the 
corporation in the United States Treasury and 
commingled with other public money. 

(4) That the Court below was without juris¬ 
diction because in substance this is a suit not 
against the corporation but against the United 
States. 

The corporation declined to plead further and a 
final decree in favor of the receiver against jhe 
corporation was granted and judgment enteifed 
against appellant for the sum prayed for in the 
amended bill. The decree pro confesso also pro¬ 
vided that appellant may file claim against the (re¬ 
ceiver and shall receive such further dividends as ire 
paid to general creditors of the bank. 

From the decree and judgment appellant per¬ 
fected an appeal to this Court. j 

SUMMARY OF ARGUMENT 

The record as to this appellant presents no fact rior 
contention not before this Court in O'Connor v. 
Rhodes, 79 F. (2d) 146, and therefore that decision 
is controlling. 

The facts set forth in the record clearly demon¬ 
strate that the deposits made by this appellant wore 
not public moneys and the allegation that the furjds 
were public money is a mere conclusion not admitted 
by the pleadings. 
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There is no specific statute authorizing this pledge, 
nor has there been substantial compliance with Sec¬ 
tion 90 of Title 12 U.S.C.A, (Sec. 5153 of the Re¬ 
vised Statutes) since the facts set forth in the record 
disclose not only that the deposits here in question 
were not public moneys, but were placed in a bank 
not an authorized depository, and that the security 
was taken by the Fleet Corporation and not by the 
Secretary of the Treasury. 

The deposits not being public moneys were not re¬ 
ceived by the bank in violation of Sec. 182 of Title 
18 of the U. S. Code, and hence, the bank was not a 
constructive trustee. However, even if it be assumed 
that the bank did receive the deposits in trust, appel¬ 
lant has not traced them into the hands of the Re¬ 
ceiver and therefore has not met the requirements of 
a constructive trust. 

The receiver’s right to recover is not lost because 
the securities or their proceeds are no longer in ap¬ 
pellant’s possession, but may recover in damages. 
Nor is this recovery to be defeated by the assertion 
that this is a suit against the United States, since it is 
well established that the Fleet Corporation may be 
sued as a private corporation. 

ARGUMENT 

I. The Decision in O’Connor v. Rhodes is Control¬ 
ling in the Instant Case. 

In O'Connor v. Rhodes , 65 Ap. D.C. 21, this appel¬ 
lant advanced the identical contentions that are now 
put forth, and unless there be some fact now pre¬ 
sented that was not involved in the Rhodes case, ap¬ 
pellant’s argument is merely an effort to have this 
Court reconsider and reverse its decision in that case. 
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Thus, to distinguish the present facts from those 
in the Rhodes case, appellant urges that the bill bf 
complaint in the latter case alleged that the de¬ 
posits consisted of private funds, whereas in the in¬ 
stant case the answer alleges that the deposits were 
public funds. Hence it is argued that an entirely 
new problem is presented. 

As we shall later demonstrate, it is obvious that 
these deposits were not public moneys, but even if 
this Court in the Rhodes case had determined that 

I 

the deposits were of public moneys, its decision would 
have remained the same. In its opinion at page 26, 
this court in considering the deposits made by tjie 
Alien Property Custodian and the Fleet Corporation, 
appellant herein, said: 

“In this aspect, the funds of these two deposi¬ 
tors are in all respects similar to a private deposit, 
unless the fact that they are public moneys, as to 
which we express no opinion, changes the rule, 
and we think it does not;” (Italics supplied.) 

II. Deposits are not of Public Money. 

Counsel for appellant assume that the deposits in 
question were public moneys and predicate the fir|st 
two points in their brief on this assumption and $o 
contend in the face of basic facts that clearly nega¬ 
tive it. 

The facts surrounding these deposits are set forth 
in the appellant’s answer, where it is stated that as 
to the moneys on deposit in its “Deposit Account,” 
such moneys “were wholly and exclusively composed 
of public moneys derived from proceeds of sale j>f 
government vessels, revenues from the operation of 
government vessels, rentals from real estate 
owned by the United States, bank interest on public 
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funds, and miscellaneous revenues of the United 
States” (R. 37, 38). As to the moneys in appellant’s 
“Good Faith Deposit Account,” it is stated that they 
“were wholly and exclusively derived from funds de¬ 
livered to this defendant as security for performance 
of sales or purchase proposals submitted to this de¬ 
fendant as agent for the United States Shipping 
Board or other similar suspense items and for which 
the United States was accountable” (R. 39). 

In spite of the facts, appellant in its answer con¬ 
stantly refers to these deposits as being public moneys 
and counsel argue that further discussion of the mat¬ 
ter is foreclosed because of the conclusion set forth in 
the answer. However, this argument ignores the 
fundamental principle of law that conclusions of fact 
or law unsupported by allegations of the specific facts 
upon which the conclusion rests are not admitted by 
a demurrer or similar pleading, and hence the ques¬ 
tion of whether or not these deposits were public 
monies is one to be decided by this Court. 

See: 

Rishel v. Pacific Mut. Life Ins . Co. of Cal., 
78 F. (2d) 881. 

Newport News Shipbuilding & Drydock Co. 
v. Schauffer, U. S. Supreme Court, January 31, 
1938. 

Bishop & Co. v. Midland Bank, 84 F. (2d) 
587. 

Nortz V. U. S., 294 U. S. 317, 329. 

Silberschein v. United States, 266 U. S. 221. 

From the facts set forth in that portion of the rec¬ 
ord previously quoted, it is clear that the deposits 
here in question were not public moneys. They were 
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made up of funds received by the Fleet Corporation 
in the ordinary course of its business, and their dis¬ 
bursement was in the control of the proper officers 
of the Fleet Corporation for all proper corporate 
purposes. In fact, the money in the “Good Faith 
Account” would have ultimately been returned to 
private parties. The sole question is whether receipt 
of private money by a corporation all of whose stock 
is owned by the Government and its deposit in a na¬ 
tional bank not even designated by the Secretary pf 
the Treasury as a depository of public money changes 
the character of the money so that such deposit be¬ 
comes a deposit of public money. 

It is submitted that a review of the authorities deal¬ 
ing with the nature of the Fleet Corporation clearly 
establishes that its funds are in no way different frojm 
those of a private corporation. 

Thus, as to the Fleet Corporation, the following 
principles of law are now well established: 

i 

(1.) It may be sued in the State or Fedeijal 
courts like other private corporations. 

U. S. ex rel, Skinner & Eddy Co . v. McCatl, 
275 U. S. 1. 

(2) It does not enjoy priority of the United 
States in bankruptcy proceedings. 

Sloan Shipyards Gorp . v. U. S. Shipping Board 
Emergency Fleet Corp., 258 U. S. 549. j 

U. S., ex rel. Skinner & Eddy Co. v. McCarl, 
supra. 

(3) Its employees are not agents of the United 
States subject to the provision of Sec. 41 of the 
Criminal Code. 

U. S. v. Strang, 254 U. S. 491. 


U. S. ex rel. Skinner & Eddy Co. v. McCarl, 
supra. 

(4) Its financial transactions do not pass 
through the hands of the General Accounting 
officers of the Government. 

U. S. ex rel. Skinner & Eddy Co., v. McCarl, 
supra. 

(5) It may sue in its own name and not neces¬ 
sarily through the Attorney General’s office. 

Sloan Shipyards Corp. v. U. S. Shipping 
Board Emergency Fleet Corp., supra. 

(6) Suits against it do not have to be brought 
in the Court of Claims. 

Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corp., supra. 

(7) It is liable for its torts. 

Panama Railroad Co. v. Curran, 256 Fed. 768. 

(8) It is liable for breach of contract. 

U. S. ex rel Skinner Eddy Co. v. McCarl, 
supra. 

Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corp., supra. 

In U. S. ex rel. Skinner & Eddy Co. v. McCarl, 
27S U. S. 1, it was said, at pages 5 and 6: 

“The Fleet Corporation was organized on 
April 16, 1917—ten days after the United States 
declared war. All of its stock was subscribed 
and paid for by the Shipping Board on behalf of 
the United States. And all the stock has been 
held by it since. The company was formed by 
the Shipping Board pursuant to the specific 
authority to form one or more corporations, 
which was conferred by the original Shipping 
Board Act, September 7, 1916, c. 451, Sec. 11, 39 
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Stat. 728, 731. Congress conferred this author¬ 
ity in contemplation of the possibility of war, 
and it required that any such corporation should 
be dissolved ‘at the expiration of five years fijom 
the conclusion of the present European War.’ 
The Fleet Corporation is thus an instrument of 
the Government. See United States v. Walter, 
263 U. S. 15, 18. But it was organized under 
the general laws of the District of Columbia^ as 
a private corporation, with power to purchase, 
construct and operate merchant vessels. The 
Act authorized the Board ‘to sell with the ap¬ 
proval of the President, any or all of the stock of 
the United States in such corporation, but at no 
time shall it be a minority stockholder therein.’ 
Being a private corporation, the Fleet Corpora¬ 
tion may be sued in the state or federal courts 
like other private corporations; it does not enjjoy 
the priority of the United States in bankruptcy 
proceedings. Sloan Shipyards Corporation v. 
United States Shipping Board Emergency Fleet 
Corporation , 258 U. S. 549; and its employees 
are not agents of the United States, subject to 
the provisions of Sec. 41 of the Criminal Cdde. 
United States v. Strang , 254 U. S. 491. Compare 
34 Op. Atty. Gen. 241.” 

This language clearly describes the purposes for 
which the Fleet Corporation was formed, and shdws 
that in the ordinary course of its affairs it is to be 
treated just as any other private corporation, eyen 
though the Government owns all of its stock. 

Court goes on to discuss the financial structure of the 
corporation in the following statement, at page$ 7 
and 11: i 

“At no time, during the War, or since its clc^se, 
have the financial transactions of the Fl|eet 
Corporation passed through the hands of the 












general accounting officers of the Government or 
been passed upon, as accounts of the United 
States, either by the Comptroller of the Treasury 
or the Comptroller General. The accounts of 
the Fleet Corporation, like those of each of the 
other corporations named, and like those of the 
Director General of Railroads during Federal 
Control, have been audited, and the control over 
their financial transactions has been exercised, 
in accordance with commercial practice, by the 
board or the officer charged with the responsibil¬ 
ities of administration. Indeed, an important if 
not the chief reason for employing these incor¬ 
porated agencies was to enable them to employ 
commercial methods and to conduct their opera¬ 
tions with a freedom supposed to be inconsistent 
with accountability to the Treasury under its es¬ 
tablished procedure of audit and control over the 
financial transactions of the United States.” 

u For the Fleet Corporation is an entity dis¬ 
tinct from the United States and from any of its 
departments or boards; and the audit and control 
of its financial transactions is, under the general 
rules of law and the administrative practice, 
committed to its own corporate officers except so 
far as control may be exerted by the Shipping 
Board.” 

In United States v. Strang, 254 U. S. 491, in speak¬ 
ing of the status of the Fleet Corporation, at page 
493 the Court said: 

“The Corporation was controlled and managed 
by its own officers and appointed its own servants 
and agents who became directly responsible to 
it. Notwithstanding all its stock was owned by 
the United States it must be regarded as a 
separate entity. Its inspectors were not ap¬ 
pointed by the President, nor by any officer 
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designated by Congress; they were subject to 
removal by the Corporation only and could con¬ 
tract only for it. In such circumstances we think 
that they were not agents of the United States 
within the true intendment of Sec. 41. 

“Generally agents of a corporation are pot 
agents of the stockholders and cannot contract 
for the latter. Apparently this was one reason 
why Congress authorized organization of the 
Fleet Corporation.” ! 

In Sloan Shipyards Corporation v. TJ . S. Fleet 
Corporation, 258 U. S. 549, at pages 569, 570,| in 
speaking of the status of the Fleet Corporation, the 
Court said: 

“The distinction between it and the United 
States is marked in the phrase last quoted, j If 
we are right in this, further reasoning seemS to 
us unnecessary to show that there was jurisdic¬ 
tion of the suit. The fact that the corporation 
was formed under the general laws of the dis¬ 
trict of Columbia is persuasive, even standing 
alone, that it was expected to contract and to 
stand suit in its own person, whatever indem¬ 
nities might be furnished by the United States. 
The judgment in this case must also be re¬ 
versed.” 

Having in mind the purpose for the incorporation 
of the Fleet Corporation and its status, as set but 
above, it comes within the established principle lkid 
down in Bank of the United States v. Planters Bank 
of Georgia, 9 Wheat. 904, 907, where the court said: 

“It is, we think a sound principle, that when 
a government becomes a partner in any trading 
company, it divests itself, so far as concerns 
the transactions of that company, of its sovereign 
character, and takes that of a private citizen. 


Instead of communicating to the company its 
privileges and its prerogatives, it descends to a 
level with those with whom it associates itself, 
and takes the character which belongs to its asso¬ 
ciates, and to the business which is to be trans¬ 
acted. Thus, many states of this Union who 
have an interest in banks, are not suable even in 
their own courts; yet they never exempt the 
corporation from being sued. The state of 
Georgia, by giving to the Bank the capacity to 
sue and be sued, voluntarily strips itself of its 
sovereign character, so far as respects the trans¬ 
actions of the Bank, and waives all the privileges 
of that character. As a member of a corporation, 
a government never exercises its sovereignty. It 
acts merely as a corporator, and exercises no 
other power in the management of the affairs of 
the corporation, than are expressly given by the 
incorporating act. 

“The government of the Union held shares in 
the old Bank of the United States; but the privi¬ 
leges of the government were not imparted by 
that circumstance to the Bank. The United 
States was not a party to suits brought by or 
against the Bank in the sense of the constitution. 
So with respect to the present Bank. Suits 
brought by or against it are not understood to 
be brought by or against the United States. The 
government, by becoming a corporator, lays down 
its sovereignty, so far as respects the transactions 
of the corporation, and exercises no power or 
privilege which is not derived from the charter.” 

It is submitted that the foregoing authorities 
clearly demonstrate that the Fleet Corporation, in 
the ordinary conduct of its business, is to be treated 
just as any other private corporation; and therefore 
it follows that money paid in to the Fleet Corpora- 
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tion does not become public money. Nor are tbe 
funds of the fleet corporation to be classified differ¬ 
ently from the funds of a private corporation. 

This view has been adopted by the Governmeht 
in its dealings with the Fleet Corporation, as is 
shown by Regulation 4 of the Federal Reserve Board, 
effective October 31, 1930, for the government bf 
member banks. Subdivision (g) of Section 2 pro¬ 
vides : 


“(g) Government deposits. The term‘Gov¬ 
ernment deposit’ shall mean deposits of public 
moneys by the United States in designated de¬ 
positories.” 1 

The footnote to this provision provides: 

1 “The following classes of deposits, however, 
are not Government deposits’ within such mean¬ 
ing and are not exempt from reserve require¬ 
ments : 

“(1) Deposits of Philippine funds made by 
the Philippine Government and carried under 
the title, ‘Treasurer of the Philippine Islands 
currency reserve fund account’. 

“(2) Deposits of Porto Rican funds made by 
the Porto Rican Government. 

“ (3) Deposits of Indian funds under the con¬ 
trol of the Department of the Interior. 

“(4) Deposits of States, counties, or munici¬ 
palities. 

“(5) Deposits of the United States Shipping 
Board and the Emergency Fleet Corporation” 
(Italics supplied.) 

Also, if this appellant had considered these de¬ 
posits to have been public money, they should haye 
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been deposited in a designated Government deposi¬ 
tory and the type of security required to be given for 
public money should have been exacted. However, 
as the record shows (p. 43), this bank was not a des¬ 
ignated depository. The record further shows (p. 
69), that the security originally exacted for these de¬ 
posits consists of first deed of trust notes, whereas the 
regulations of the Secretary of the Treasury of Sep¬ 
tember 2, 1930, Circular 176, Sec. 28, indicate that 
this is not a class of securities permissible for security 
of Government deposits. 

HI. Pledge Agreements were not in Substantial 
Conformity to Sec. 90, Title 12, U. S. C. A. 
(R. S. Sec. 5153) 

There is no specific statute that requires the Fleet 
Corporation to demand security for its deposits in 
national banks or which permits a national bank to 
secure such deposits. In the absence of such a spe¬ 
cific act appellant seeks to justify the giving of se¬ 
curity by the Commercial National Bank to the Fleet 
Corporation, by asserting that the pledge was made in 
substantial compliance with the provisions of Sec¬ 
tion 90 of Title 12 U.S.C.A. (Section 5153 of the 
Revised Statutes). This same contention was made 
and answered by this Court in the Rhodes case, where 
it was said: 

“ * * * Taking these allegations as true, we 
think it is clear that nothing in Rev. St. Sec. 
5153 can be said to authorize the taking of a 
pledge by the several depositors, acting inde¬ 
pendently of the Secretary of the Treasury, for 
the safe return of the deposits. There is nothing 
to show that the deposits were made by direction 
of the Secretary, or that the fund was subject to 






his check or control—but everything to the con¬ 
trary. 

“There is nothing to show that the depository 
bank was designated by the Secretary of the 
Treasury, under regulations prescribed by him¬ 
self, to receive the deposits or that he exacted 
the pledges which are the subject matter of the 
suit. On the other hand, the statement is that 
the pledges were in each case taken (a) by the 
Comptroller, (b) by the Fleet Corporation, arid 
(c) by the Alien Property Custodian.” 

Appellant seeks to distinguish this holding of the 
court on the ground that it is now alleged that the de¬ 
posits were of public money. As has previously been 
pointed out, this Court in the Rhodes decision stated 
that the rule would be no different even if the dp- 
posits were of public money. We have also estab¬ 
lished that the deposits were not of public moneys arid 
consequently Sec. 90, Title 12, U.S.C.A. has no ap¬ 
plication, and we feel that the invalidity of appel¬ 
lant’s position could, with safety, be rested on thfs 
determinative fact. However, it is so apparent th^t 
the other requirements of Section 90 of Title l!2 
U.S.C.A. have in no way been met, that we seek tpe 
Court’s indulgence as we briefly indicate them. 

The record shows that the deposit was not ma<}e 
by the Secretary of the Treasury, but by the Fleet 
Corporation (R. 43) and consequently was not sub¬ 
ject to the check or control of the Secretary of the 
Treasury. The record further shows that the secur¬ 
ities in question were exacted by the appellant (IC 
40) and not by the Secretary of the Treasury, and 
that the bank was not designated by the Secretary of 
the Treasury as a depository of public monies 



(R. 43). It is obvious that from these facts there 
was no compliance, substantial or otherwise, with 
this section. 

Counsel for appellant argue that this Court’s deci¬ 
sion in the Rhodes case, holding that Section 90 of 
Title 12 U.S.C.A. is personal to the Secretary of the 
Treasury, takes too narrow a view of the section, 
which should be broadly construed. They rely on 
the case of Fidelity and Deposit Company of Mary - 
land v. Kokrda, 66 Fed. (2d) 641, which is a case aris¬ 
ing under an entirely different paragraph of Section 
90. In that case there was no question as to the bank 
being authorized to make the pledge, the only ques¬ 
tion being as to whether the pledge was made in exact 
accord with the statutory requirements. Obviously, 
the facts are entirely different from the ones now be¬ 
fore this Court, since, in the instant case, the bank 
was not designated as a depository and had no power 
to make the pledge. 

It is submitted that the substantial compliance al¬ 
leged by appellant fails to show that any one of the 
requirements of Section 90 of Title 12 U.S.C.A. have 
been met, and therefore there has been no compliance 
with either the spirit or the letter of this section. 

IV, Receipt of the Deposits by the Bank did not 
Create a Relationship of Trustee ex maleficio. 

Appellant’s theory of trust is predicated upon the 
assumption that the deposits were of public funds 
and hence were received by the bank in violation of 
Sec. 182 of title 18 of the U. S. Code. Since, as we 
have already pointed out, the deposits were of private 
funds, manifestly Sec. 182 of title 18 U. S. C. has no 
application and no trust arose. 
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However, assuming, solely for the purposes of this 
discussion, that the deposits were of public funds and 
received by the bank in violation of Sec. 182, appel¬ 
lant has failed to establish a trust and is not entitled 
to a preference. 

It is well settled that as against a receiver of a Ra¬ 
tional bank, the doctrine of constructive trust, while 
applicable in certain cases, is to be applied only in 
those cases where the facts are strictly within the pur¬ 
view of the doctrine. 

i 

In re Bogena & Williams , 76 F. (2d) 950, ii is 
said, at page 955: j 

“We do not wish to be understood as saying 
that the recent decisions have abrogated former 
positive rules of law with respect to trust funds, 
but they have required stricter proof in the es¬ 
tablishment of trust funds where general cred¬ 
itors are involved. This no doubt is in deference 
to the expressed intention of Congress especially 
with respect to national banks. R. S. Sec. 5236, 

12U.S.C.A., Sec. 194.” j 

| 

See: 

Jennings v. U. S. F. £? G. Co., 294 U. S. 216, 
79 L. ed. 869; j 

Adams v. Champion, 294 U. S. 231. 

The requisites which must be met by one seeking a 
preference by means of a constructive trust in the 
assets of an insolvent national bank are set forth in 
Empire State Surety Co. v. Carroll County, 194 Fed. 
593, where the court said: 

* * The b urc j eny therefore, is on the sureties 
to prove clearly that they are entitled on equita- 
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ble principles to the preference they seek. They 
proved that the bank took the deposits of the 
county and of its other depositors in trust for 
them respectively. But this was not enough. 
They were also required to prove that these de¬ 
posits or their proceeds, or a certain part of them, 
came to the hands of the receiver, for he is liable 
to cestui que trustent to pay trust funds in full 
only to the extent that he receives them. * * * ” 

“It is indispensable to the maintenance by a 
cestui que trust of a claim to preferential pay¬ 
ment by a receiver out of the proceeds of the 
estate of an insolvent that clear proof be made 
that the trust property or its proceeds went into 
a specific fund or into a specific identified piece 
of property which came to the hands of the re¬ 
ceiver, and then the claim can be sustained to 
that fund or property only and only to the extent 
that the trust property or its proceeds went into 
it. It is not sufficient to prove that the trust 
property or its proceeds went into the general 
assets of the insolvent estate and increased the 
amount and the value thereof which came to the 
hands of the receiver.” 

In Texas & Pacific Ry. v. Pottorff , 291 U. S. 245, 
at pages 261, 262, the court said: 

“* * * Such claim under the doctrine of unjust 
enrichment is assimilated to an obligation of 
contract; and does not, in the absence of an iden¬ 
tifiable res and a constructive trust based on spe¬ 
cial circumstances of misconduct, confer a pref¬ 
erence over other creditors.” 

To the same effect are: 

Larabee Flour Mills v. First National Bank , 13 
F. (2d) 330,331 . 
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Beard v. Independent District of Pella City , 88 
Fed. 375, 382, 383 

Hirning v. Federal Reserve Bank , 52 F. (2d) 
382 

Brennan v. Tillinghast , 201 Fed. 609, 612, 613 
Titlow v. McCormick , 236 Fed. 209, 211, 212 
Blumenfeld v. Bank , 38 F. (2d) 455 

American Can Company v. Williams , 178 Fed. 
420 | 

Also see: 

Schuyler v. Littlefield , 232 U. S. 707, 710, 7ld 

Cunningham, Trustee of Ponzi v. Brown , 265 
U. S. 1, 11 

5/. Lowj G? 5. F. F. F. v. Spiller, 274 U. S. 3Q4 

Under these decisions, to establish a constructive 
trust against the receiver this appellant has the biir- 
den of showing not only that the deposits were il¬ 
legally received by the bank, but that they passed 
into the hands of the receiver. If there is any doubt 
as to this, the alleged trust fails. 

i 

As was said in Schuyler v. Littlefield, supra: 

“* * * Like all other persons similarly situ¬ 
ated, they were under the burden of proving 
their title. If they were unable to carry the 
burden of identifying the fund as representing 
the proceeds of their Interborough stock, their 
claim must fail. If their evidence left the matter 
of identification in doubt, the doubt must tye 
resolved in favor of the trustee, who represents 
all of the creditors of Brown & Company, sortie 
of whom appear to have suffered in the same 
way. Like them, the appellants must be re¬ 
mitted to the general fund.” 
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Appellant has made no such showing, but seeks to 
assert a trust in the pledged securities, contending 
that it was intended by the parties that the securities 
should be substiuted for the deposits and hence the 
securities are the res upon which the alleged trust 
fastened. As the cases previously cited clearly 
demonstrate the allowance of a preference because 
of a constructive trust is predicated upon the premise 
that the party seeking the preference has definitely 
shown that he is simply reclaiming his own property 
wrongfully taken or converted. If the beneficiary’s 
property has been changed into another form, he may 
recover it only if he clearly proves that it still repre¬ 
sents his property. 

No such case is here presented. The deposits al¬ 
leged to have been wrongfully acquired by the bank 
passed into its general assets and no attempt has been 
made to follow them into the hands of the receiver. 
The securities were unlawfully pledged with the ap¬ 
pellant, as i part of the general transaction. The 
agreement set forth in the record at pages 15-17 
shows that there was no intention by the bank to turn 
over the securities absolutely to appellant in lieu of 
the deposits, but on the contrary the securities were to 
remain the property of the bank. Appellant’s only 
claim to the securities was to arise in the event the 
bank refused to pay over the deposits on demand and 
since the agreement was illegal, appellant never 
actually acquired any interest in the pledged secur¬ 
ities. The deposits under this arrangement made the 
appellant simply a depositor or creditor of the bank; 
there was no exchange of deposits for security, as ap¬ 
pellant now urges. 
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This is emphasized by the fact, shown in a letter 
from the receiver of the Commercial National Bank 
to the Chairman of the Fleet Corporation, set fortji 
at page 51 of the record, that nearly all of the bon^s 
pledged were not the property of the Commercial 
National Bank at the time of the pledge, but were 
borrowed from another institution and not belonging 
to the bank must be returned to the real owner. 

Thus the case comes within the rule announced in 

i 

the cases previously cited, and, as was said in Peteis 
v. Bain, 133 U. S.670: j 

“It was said by Mr. Justice Bradley id 
Frelinghuysen v. Nugent, 36 Fed. Rep. 229, 23^: 
‘Formerly the equitable right of following mis¬ 
applied money or other property into the hancls 
of the parties receiving it depended upon thp 
ability of identifying it, the equity attaching 
only to the very property misapplied. This 
right was first extended to the proceeds of the 
property, namely, to that which was procured ifi 
place of it by exchange, purchase or sale. Blit 
if it became confused with other property of the 
same kind, so as not to be distinguishable, with¬ 
out any fault on the part of the possessor, the 
equity was lost. Finally, however, it has beep 
held as the better doctrine that confusion does 
not destroy the equity entirely, but converts it 
into a charge upon the entire mass, giving to thfe 
party injured by the unlawful diversion a prior¬ 
ity of right over the other creditors of thb 
possessor. This is as far as the rule has been 
carried. The difficulty of sustaining the claim 
in the present case is, that it does not appear th^t 
the goods claimed—that is to say, the stock oh 
hand, finished and unfinished—were either ih 
whole or in part the proceeds of any money un¬ 
lawfully abstracted from the bank.’ The same 
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difficulty presents itself here, and while the rule 
laid down by Mr. Justice Bradley has been 
recognized and applied by this court ( Baltimore 
Cent. National Bank v. Conn. Mut. L. Ins. Co., 
104 U. S. 54, 67, and cases cited), yet, as stated 
by the Chief Justice, ‘purchases made and paid 
for out of the general mass cannot be claimed by 
the bank, unless it is shown that its own moneys 
then in the fund were appropriated for that 
purpose.’ ” 

None of the decisions cited by appellant is based 
on facts similar to those in this case. In Cook v. 
Tullis , 85 U. S. 332, the principal case relied upon 
by appellant, one Homans was engaged in business as 
a banker and had purchased on several occasions 
United States bonds for the defendant Tullis. These 
bonds were left with Homans on special deposit for 
safekeeping and were enclosed in envelopes and kept 
in packages marked with Tullis’s name. 

On one occasion Tullis permitted Homans to use 
$20,000 of the bonds, upon condition of substituting 
for them in the packages an equivalent amount in bills 
receivable and agreeing to replace the bonds when 
called for. After the bonds had been used by 
Homans, they were replaced; but about a year later, 
without specific permission from Tullis, Homans took 
$6,000 of the bonds, substituting an equivalent 
amount in bills receivable and later a note and 
mortgage in the amount of $7,000. The bonds were 
lost and subsequently Homans because bankrupt. 
Tullis, upon being informed of the facts, agreed to 
the substitution of the note and mortgage for the 
bonds, and thereupon signified his acceptance of the 
same in writing. 
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The court held that the note and mortgage took the 
place of the original bonds and were the property of 
Tullis in a changed form. 

! 

It may be seen from this that in the Tullis case thb 
alleged trustee actually substituted securities for thp 
bonds placed with him and the owner of the boncfs 
ratified this substitution. This is entirely different 
from the case at bar. Indeed, the discussion of th}s 
contention of appellant can be concluded no better 
than by quoting the words of the Supreme Court iji 
Adams v. Champion, 294 U. S. 231, where it was 
said: 

“* * * Not till the suit was at an end and the 
bank was in the hands of the Comptroller of the 
Currency, did the respondent shift his theory 
and turn a debt into a trust. By that time ne^ 
duties had arisen, new interests had intervene^. 
The assets of the bank were held by the receiver 
upon a trust for equal distribution. (Citing 
cases.)” 

V. Even though the Corporation may have Paid 
Over the Proceeds of the Pledged Securities 
into the Treasury of the United States, the Re¬ 
ceiver, Appellee herein, is Entitled to Recover 
their Value. 

On pages 47 to 49 of its brief, appellant argues 
that it does not have the proceeds resulting from the 
sale of the securities in its possession; and consequently 
there is no money or property on which a trust might 
be impressed as prayed in the amended bill. 

The fact that appellant may have disposed of th4 
particular trust property, while defeating the ref 
ceiver’s right to claim any specific fund, does not re- 
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lieve the appellant of liability. As was said in Bank 
of Giles County v. Fidelity & Deposit Company, 84 
F. (2d) 321, at page 324: 

“It is well established that one who partici¬ 
pates in a breach of trust may be held liable in 
a court of equity either to account for the trust 
property or its proceeds, if still in his possession, 
or to respond in damages if he has parted with 
them.” 

In Hood v. Hardesty, 94 Fed. (2d) 26, at page 29, 
the Court said: 

“On the third question, no case is presented 
for application of the doctrine of tracing trust 
funds. Defendant in his official capacity has 
received from the proceeds of the bonds im¬ 
properly pledged, funds to which he is not 
legally entitled. These may have been dis¬ 
bursed to general creditors; but he now has on 
hand other funds from which restitution can be 
made without injustice to any one. It is well 
settled that in such case a court of equity will 
direct restitution. * * * ” 

The fact that the corporation may not possess any 
money or property at present cannot defeat this suit. 
As was said in Sloan Shipyards v. U. S. Fleet Cor¬ 
poration, 258 U. S. 549: 

“The transfer of the property of the Fleet 
Corporation to the Shipping Board by the act 
of June 5, 1920, c. 250, Sec. 4, 41 Stat. 988, 990, 
may affect the value of the remedy afforded by 
the present suit, but not the jurisdiction of the 
court.” 

Nor is there anything in Elliott v. Swartout, 10 
Pet. 137, cited on page 48 of appellant’s brief, which 


26 


would defeat the receiver’s claim. In that case i 
private party was seeking to recover money paid to 
a United States agent under a mistake of law and the 
court held that being paid under a mutual mistake oij 
law, there could be no recovery. 

It is well settled that a receiver of a national bank 
is a public officer. 

Autenv. U. S., 174 U. S. 125. j 

Ex parte Chetwood, 165 U. S. 443. j 

Port Newark National Bank v. Waldron, 46 
(2d) 296. j 

Liberty Bank v. McIntosh, 16 F. (2d) 906. 

i 

As such public officer he may recover for money paid 
under mistake of law. 

Wisconsin Central R.R . Co. v. U . S., 164 U. S. 
190. 

Leonard v. Gage, 94 F. (2d) 19. 

Hood v. Hardesty, Receiver, 94 F. (2d) 26. 

I 

Inasmuch as this point is elaborated at pages 26-33 of j 
our brief, dealing with the deposits of the Canal 
Zone, it is not felt necessary to discuss it further here. 

VI. This is not a Suit against the United States. 

In denying the contention that the Rhodes case was 
a suit against the United States, this Court said: j 

“* * * On the other hand, the excess which the I 
bill charges the Alien Property Custodian re-1 
ceived over and above other general creditors of 
the bank was a part of the trust assets of the in- j 
solvent bank. It was, therefore, money of the 
bank out of which all creditors were entitled to | 
be paid ratably. If it was improvidently paid 
to the Custodian, it is recoverable, and the of- 
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ficer whose act is responsible for the illegal pay¬ 
ment is the responsible defendant, and the resort 
to equity for protection is not to be defeated 
upon the ground that the suit is one against the 
United States. Philadelphia Co. v. Stimson, 223 
U. S. 605, 32 S. Ct. 340, 56 L. Ed. 570.” 

That this Court’s decision on this point in the 
Rhodes case was correct, is so well established as not 
to require lengthly discussion. In Sloan Shipyard 
v. U. S. Fleet Corporation , 258 U. S. 549, it was said, 
at pages 565 and 567-8: 

“The Shipping Act contemplated a corpora¬ 
tion in which private persons might be stock¬ 
holders and which was to be formed like any 
business corporation under the laws of the Dis¬ 
trict, with capacity to sue and be sued. The 
United States took all the stock but that did not 
affect the legal position of the company.” 

“* * * The plaintiffs are not suing the United 
States but the Fleet Corporation, and if its act 
was unlawful, even if they might have sued the 
United States, they are not cut off from a remedy 
against the agent that did the wrongful act. In 
general the United States cannot be sued for a 
tort, but its immunity does not extend to those 
that acted in its name.” 

Also, in U. S. ex rel. Skinner & Eddy Corp. v. 
McCarl , 275 U. S. 1, the court said: 

“* * * Being a private corporation, the Fleet 
Corporation may be sued in the State or Federal 
courts like other private corporations.” 

See also Merchant Fleet Corporation v. Harwood , 

281 U. S. 519 

Lindgren v. U. S. Shipping Board Merchant 
Fleet Corp., 55 F. (2d) 117 
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U. S. Shipping Board Emergency Fleet Corpora H 
tion v. Western Union Telegraph Co., 275 U. S. 415j 
a case relied upon by appellant as showing that thi^ 
is a suit against the United States, simply holds that 
the Fleet Corporation is an agent of the Government 
within the meaning of Sec. 2 of the Post Roads Act 
of July 24, 1866, 14 Stat. 221, and therefore is en¬ 
titled to the government rate on its telegrams. The! 
court recognizes the fact that the Fleet Corporation 
may be sued as a private corporation and states, at 
page 423: 

“* * * An important, if not the chief, reason 
for employing a corporate agency was to enable 
the Government to employ commercial methods 
and to conduct the operations with a freedom 
supposed to be inconsistent with accountability 
to the Treasury under its established procedure! 
and with its control over the financial operations i 
of the United States.” 

“* * * It is argued that in sending a message 
the Fleet Corporation contracted on its own be¬ 
half ; that this contract gave to the Western 
Union the right to sue the corporation; and that 
by such contract there was secured the right to 
rely upon the credit of the corporation and to 
satisfy the debt out of its properties. All this 
may be admitted; but it affords no reason for 
denying that the Fleet Corporation is a depart¬ 
ment of the United States within the meaning of ! 
the Post Roads Act.” | 

I 

Conclusion 

It is submitted that the Court below committed no 
error in entering a decree against appellants in favor 
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of the receiver of the Commercial National Bank of 
Washington, and that such decree should be affirmed. 


Respectfully submitted, 

SWAGAR SHERLEY 

Charles F. Wilson 
H. B. Weaver, Jr. 

George B. Springston 
Attorneys for Appellee 
Cary A. Hardee, Receiver. 
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In the United States Court of Appeals 
for the District of Columbia 

Octobek Teem, 1937 

I 

| 

— 

i 

i 

No. 7056 

i 

Inland Waterways Corporation, United States 
Shipping Board Merchant Fleet Corporation, 
Harry H. Woodring, Secretary of War, et al., 

APPELLANTS 

V. 

Cary A. Hardee, Receiver of Commercial Na¬ 
tional Bank of Washington, D. C., a Corpora¬ 
tion 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 1 


BRIEF FOR APPELLANT INLAND WATERWAYS 

CORPORATION 

This appeal is from a decree of the District 
Court granting a motion of plaintiff below, appel¬ 
lee here, to strike out the substantial part of 
appellant’s answer to plaintiff’s amended bill of 
complaint 1 and for a decree pro confesso against 

__ i 

1 This appellant elected to stand on its answer and stipu¬ 
lated that a final decree might be entered instead of a 'pro 
confesso (R. 97). 


( 1 ) 
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appellant, which was a defendant below (R. 97,. 
98). This decree also directed the payment of an 
amount representing the proceeds of the sales of 
certain assets of the Commercial National Bank of 
Washington, D. C., pledged by it to the Inland 
Waterways Corporation to secure deposits of the 
Corporation in that Bank. 2 

THE FACTS 

On July 18, 1930, the Inland Waterways Cor¬ 
poration opened a savings account in the Commer¬ 
cial National Bank and on March 5,1931, a check¬ 
ing account (Amended bill, Par. 10, R. 3). The 
bank suspended operations on February 27, 1933, 
and was found and determined to be insolvent by 
the Comptroller of the Currency who, on February 
28, 1933, appointed a Receiver, the original plain¬ 
tiff in this suit (R. 3). 

At the time of the suspension of operations the 
credit balance of the savings account was $271,- 
113.05, and that of the checking account, $211,543.52 
(R, 3). 

To insure the repayment of the accounts, the 
Bank had at the time the deposits were made 

2 The bill also set up separate causes of action arising out 
of transactions securing deposits by the United States Ship¬ 
ping Board Merchant Fleet Corporation, the Attorney Gen¬ 
eral as successor to the Alien Property Custodian and the 
Secretary of War (Canal Zone funds) and the Government 
of the Philippine Islands. The deposits of the Canal Zone, 
the Inland Waterways Corporation, and the Merchant Fleet 
Corporation are presented by this record. Each is sepa¬ 
rately briefed. 



pledged certain of its assets to the Corporation and 
at the time of suspension, the par value of the Se¬ 
curities so pledged was $500,000 (R. 3). 

These deposits were made and the securities wejre 
pledged pursuant to agreements between the Bahk 
and the Corporation prior to the initial deposits, 
whereby it was agreed that in consideration of the 
deposits, the Bank would deposit in the Federal Re- 

i 

serve Bank at Richmond, Virginia, subject to 
Corporation's order and control, securities to safe¬ 
guard the deposits (Ans. par. 10, R. 74). j 

After the suspension of the Bank, the then Re¬ 
ceiver, by letter of April 7, 1933, proposed to tte 
Inland Waterways Corporation that $245,000 par 
value of certain bonds 4 4 be replaced with $245,000 
cash” and requested the Corporation’s approval 
thereof and of the release of said bonds. The ap¬ 
proval was given, and the bonds were delivered to 
the Receiver who paid $245,000 to the Corporation. 

Thereafter and by letter of April 20, 1933, the 
Receiver informed the Corporation that as sudh 
Receiver, he would interpose no objection to the 

I 

sale by the Corporation of the remaining pledged 
securities, the par value of which was $255,000. 
These securities were sold for $261,215.63. There¬ 
after the Corporation refunded $21,804.16 in adjust¬ 
ment, to the Receiver (Bill. R. 3, 4; Ans. R. 74, 75). 

The action of the Receiver in 44 redeeming” a 
portion of the pledged securities and in agreeing 
to the sale of the remainder was taken with the 
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knowledge, sanction and appoval of the Comptrol¬ 
ler of the Currency (Ans. R. 75). 

THE LEGAL PREDICATE OF THE AMENDED BILL 

The theory on which the suit is brought is that 
there was no authority for the pledge of the securi¬ 
ties by the Bank to the Corporation and the securi¬ 
ties were therefore held in trust by the Corpora¬ 
tion ; that the action of the Receiver in redeeming a 
portion of the securities was illegal and was taken 
“under mistake of law’'; that the payment made by 
the Receiver for these bonds and the proceeds of 
the sale of the other bonds constituted a trust fund 
for the benefit of the depositors, creditors, and 
stockholders of the Bank 3 (Bill, R. 3, 4). 

THE DEFENDANT'S ANSWER 

The answer denies that there was no authority 
for the pledge of the securities and that it was il¬ 
legal and unlawful; denies that the securities were 
held in trust and that the proceeds of the “ re¬ 
demption” and of the sale were or are so held. It 
averred that the disposition made of the securities 
had the approval of the Comptroller of the Cur¬ 
rency (R. 74, 75). 

It also averred that the requiring of the pledge 
was in accordance with a custom and usage which 
had prevailed from many years in respect of de- 

3 The Bill of Complaint does not mention the agreement 
of the Receiver that the remainder of the securities might be 
sold, but the answer does, and hence, under the motion to 
strike, that is admitted. 


posits of funds under the control of or adminis¬ 
tered by other departments and agencies of the 

government and which had continued for many 

1 

years and until after the closing of the Bank, 
without objection or question; that this prac¬ 
tice and custom were known to the respective 
Comptrollers of the Currency and no objection 
thereto had been made by them but had had their 
approval (R. 75, 76). | 

The answer set up in some detail the statutes re¬ 
lating to the creation, organization, and adminis¬ 
tration of the Inland Waterways Corporation, j It 
averred that said Corporation was an instrumen¬ 
tality of the government created to carry out the 
purposes and policy declared in the Transporta¬ 
tion Act of 1920; that its assets are assets of the 
government, its only source of receipts, except Op¬ 
erating revenues, was appropriations made |by 
Congress; that all moneys held by it are public 

I 

moneys and that any decree against it as sought by 
the plaintiff would materially affect the United 
States, the sole stockholder (R. 76-79). j 

It also averred that if, as plaintiff alleged, th e 
Bank was without authority to pledge its assets to 
secure the Corporation’s deposits, the same beipg 
public moneys, then the Bank received these depos¬ 
its unlawfully and held them as a trustee ex mqli- 
ficio (R. 79). j 

The defense of in pari delicto was also set up (R. 

i 

79) and that of laches, multifariousness, and that 





6 


a plain, adequate, and complete remedy at law was 
available (R. 80). 

THE MOTION TO STRIKE 

The motion which the Court below granted was 
to strike out paragraph 10 of the answer which con¬ 
stituted the whole and substantial defense (R. 94). 

THE ASSIGNMENT OF ERRORS 

The errors assigned in support of the appeal are 
(R. 98-99): 

(1) The Court erred in holding and de¬ 
termining that there was no authority for 

. the pledging by the Commercial National 
Bank to this defendant of the securities in¬ 
volved to secure the deposits of the Inland 
Waterways Corporation in said bank and in 
not holding and determining that authority 
existed therefor. 

(2) The Court erred in not holding and 
determining that the pledging of the securi¬ 
ties was lawful and warranted by reason of 
custom and usage long established, well rec¬ 
ognized, and unchallenged for many years 
and sanctioned and approved by the Comp¬ 
troller of the Currency and the Secretary of 
the Treasury. 

(3) The Court erred in not holding and 
determining that the plaintiff is estopped to 
maintain this suit as against this defendant 
by the action of his predecessor Receiver in 
acquiescing in and agreeing to the sale by 
this defendant of a portion of the pledged 
securities and in purchasing from this de- 
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f endant the other pledged securities; all with 
the consent and approval of the Comptroller 
of the Currency. 

(4) The Court erred in not holding and 
determining that even if the pledge of the 
securities was illegal, nevertheless the plain¬ 
tiff was not entitled to recover since the par¬ 
ties stand in pari delicto. 

(5) The Court erred in not holding aind 
determining that, assuming lack of authority 
for the giving of security, the deposits | of 
this defendant in the Commercial Natiopal 
Bank were held by the bank as a trustee ex 
maleficio and that there could be no recov¬ 
ery ; full satisfaction to defendant having 
heretofore been made by the Receiver. 

(6) The Court erred in not holding apd 
determining that plaintiff could not have 
relief from “a mistake of law.” 

(7) The Court erred in not holding that 
the plaintiff’s claim against it is barred by 
laches. 

(8) The Court erred in not holding apd 
determining that the plaintiff has a full, 
complete, and adequate remedy at law. 

(9) The Court erred in not holding apd 
determining that defendant’s answer con- * 
stitutes a good defense to the bill of coih- 
plaint. 

(10) The Court erred in granting the mo¬ 
tion to strike and for a decree pro confes^o 
against this defendant and in not denying 
said motion. * • * 

(11) The Court erred in entering a decree 
against the defendant. 
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THE STATUTES INVOLVED 

The statutes pertinent in the consideration of the 
appeal are set forth in the appendix, pages 42-62. 

SUMMARY OF THE ARGUMENT 

1. The United States is an indispensable party to 
this suit. 

2. The plaintiff has a plain, adequate, and com¬ 
plete remedy at law. 

3. If, as the bill of complaint alleges, the redemp¬ 
tion and the sale of the securities were illegal, then 
plaintiff should not be heard in a court of equity 
since he foimds his cause of action on his own 
wrong. The parties are in pari delicto and recov¬ 
ery should not have been decreed. 

4. The Receiver is estopped from maintaining 
this suit because of his predecessor’s action in re¬ 
deeming a part of the pledged securities and in 
agreeing to the sale of the remainder which was 
taken voluntarily, with full knowledge of all the 
facts, and was sanctioned and approved by the 
Comptroller of the Currency. 

5. The giving of security to insure repayment of 

the deposits was sanctioned by the Secretary of the 

Treasurv and was in accordance with a custom and 
•/ 

usage long established, well recognized, and unchal¬ 
lenged for many years, and sanctioned and ap¬ 
proved by the Comptroller of the Currency. 

6. If, as alleged in the bill of complaint, the Bank 
was not an authorized depository of these funds, 
then in receiving them it became and was a trus- 
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tee ex maleficio, and as full satisfaction was made 
by the Receiver, a recovery cannot be had. 

ARGUMENT 

I 

I I 

| 

The United States is an indispensable party to this suit 

i 

i 

If for no other reason, we submit that the Court 
below erred in granting the motion to strike, be¬ 
cause the interest of the United States in the suit 
was plainly apparent in the light of the purpose for 
which the Inland Waterways Corporation was 
created, the powers granted to government officials 
in the control and supervision of the Corporation, 
and the fact that any loss to the Corporation woijild 
in reality be a loss to this United States, the sole 
owner of the capital stock. 

This appellant’s answer set forth in some detail 
the legislation of Congress in respect of the Inlapd 
Waterways Corporation, its creation, pow r er, du¬ 
ties, and responsibilities (R. 76-79). We deem it 
important to bring this pointedly to the attention 
of the Court and in so doing will endeavor to sum¬ 
marize as much as the importance of the mattfer 
will permit. 

During Federal Control, the President, through 
the Railroad Administration and under authority 
of the Federal Control Act of March 21,1918, c. 26, 
40 Stat. 451, 455, Sec. 6, par. 4, Appendix, p. 4&, 
which also set up a revolving fund available fdr 
such acquisition, acquired by purchase for the pur¬ 
pose of establishing a barge line on the Mississippi 


j 

i 
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River as an aid in the national defense, all available 
floating equipment in that region. This equipment 
was transferred to the Secretary of War, on the 
termination of Federal Control, under Section 201, 
Transportation Act of 1920 (49 U. S. Code, 141), 
Appendix, p. 43. That section provided that the 
Secretary should operate such transportation facil¬ 
ities so that the lines of inland water transportation 
acquired during Federal Control should be con¬ 
tinued ; all contracts, etc., relating thereto were to 
be assumed and carried out and all payments under 
such contracts were to be made out of moneys avail¬ 
able; after transfer all other payments for con¬ 
struction, utilization, and operation of such facili¬ 
ties should be made by the Secretary out of funds 
“now or hereafter made available.’’ 

By an amendment to Sec. 201 by Act March 4, 
1921, 41 Stat. 1392, Appendix p. 45, there was ap¬ 
propriated $1,225,000 “for additional expense in¬ 
curred” in the operation of transportation facili¬ 
ties on inland, canal, and coastwise w^aterw^ays 
acquired under the Federal Control Act. 

Section 500 of the Transportation Act, 1920, 49 
U. S. Code, 142, Appendix p. 46, made it the duty 
of the Secretary to make investigations in regard 
to a number of specified things, tending to promote 
and encourage inland water transportation. 

Under these statutes the Secretary carried on 
operations of the Inland and Coastwise Waterways 
Service. Receipts therefrom were placed in the 
general fund of the service and disbursed as 



needed; funds to cover deficits were appropriated 
by Congress. See Act of March 4, 1921, c. 161; 41 
Stat. 1367, 1392; Act of June 30, 1922, c. 258,j 42 
Stat. 717, 760; Act of March 2,1923, c. 178, 42 Stat. 
1377, 1421; Act of March 4, 1923, c. 291, 42 S^at. 
1527, 1551; Act of April 4, 1924, c. 81, 43 Stat. 33, 
63; Act of June 7, 1924, c. 291, 43 Stat. 477, 316. 
Appendix, p. 45, 60, 61. j 

The Act of June 3, 1924, 43 Stat. 360, c. 243 ;| 49 
U. S. Code, 151 et seq., Appendix p. 47-57, created the 
Inland Waterways Corporation for “the purpose 
of carrying on the operations of the Governmeiit- 
owned inland, canal, and coastwise waterways sys- 

i 

tem to'the point where the system can be trans¬ 
ferred to private operation, * * * of carrying 

out the policy of Congress prescribed in Sectibn 
201 of the Transportation Act, 1920, and * * j * 

i 

the policy enunciated in the first paragraph of 
Section 500 of such act * * *. ’ ’ 4 j 

The Secretary of War was the sole incorporator 
and was to govern and direct the corporation in its 
functions. The capital stock, all of which was sub¬ 
scribed for by the United States, was fixed at 
$5,000,000, to be paid by the Secretary of War, tjie 
receipt of the Secretary for such payment to be 
“evidence of the stock ownership of the United 
States” (Sec. 2, 49 U. S. Code, 152, Appendix, 

4 Section 500, 49 IT. S. Code 142, declared the policy of 
Congress to be “to promote, encourage, and develop watfer 
transportation, service, and facilities in connection with t}ie 
commerce of the United States and to foster and preserve in 
full vigor both rail and water transportation.” 
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p. 48). 5 This act was supplemented and amended 
by the Denison Act of May 29, 1928, and under the 
law as thus amended the corporation was to con¬ 
tinue the operation of the facilities then being oper¬ 
ated by the Secretary of War under Section 201 of 
the Transportation Act, 1920, until otherwise di¬ 
rected by Congress (Sec. 3; 49 U. S. Code 153, 
Appendix, p. 48-53). 

Congress declared its policy to continue the 
transportation services of the corporation until (1) 
navigable channels were completed in the rivers 
where the corporation operates; (2) adequate ter¬ 
minal facilities were provided on such rivers; and 
(3) private persons engage or are ready to engage 
in common-carrier service on such river. 

When these requirements were found by the 
Secretary of War to have been met, he, the Secre¬ 
tary of War, was authorized to lease or sell to pri¬ 
vate persons or corporations, the transportation 
facilities of the corporation. But such lease or sale 
must be approved by the President (Sec. 3; 49 TJ. S. 
Code 153). 

The corporation was endowed with the usual cor¬ 
porate power (Sec. 5; 49 U. S. Code 155, Appendix, 
p. 55, and the Secretary of War was directed to 
transfer to the corporation all assets transferred or 
acquired, constructed or operated by him under 
Section 201 of the Transportation Act, 1920. 

5 The capital stock was increased to $15,000,000 by the 
Denison Act of May 29, 1928. Sec. 1; 49 U. S. Code 152 
(suppl.). appendix, p. 48. 
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All rights and liabilities of the Secretary of War 

i 

in respect of contracts, etc., were conferred and im¬ 
posed upon the corporation and moneys made avail¬ 
able for expenditure and making loans by the Sec¬ 
retary were made available to it (Sec. 6; 49 TJ. S. 
Code, 156, Appendix p. 56). 

In the light of this legislation, it is clear that [this 
corporation is an agency of the United States, 
clothed with corporate form so that it might niore 
effectively carry on the barge lines business and 
operations. That it was such an instrumentality 
is indicated by the fact that the Secretary of VlVar 
is to govern and direct its affairs. It has no ordi¬ 
nary board of directors, only an advisory bogrd 
whose function is to 4 4 make recommendatibns 
* * * on matters submitted to it by the Sebre- 

i 

tary * * * and from time to time advise him 

and make recommendations, in respect of the man¬ 
agement and operation of existing facilities or the 
development and operation of new lines” (Sec.j 4; 
49 U. S. Code, 154, Appendix p. 54). | 

Further, the Secretary was to lease or sell the 
corporation’s transportation facilities and the 
President must approve the same. Thus, this 
corporation was without the usual freedom oij a 
normal corporation and was operated and domi¬ 
nated by the Secretary of War, with a board jof 
directors having advisory functions only. 

The purpose of Congress in the creation of tjie 
Inland Waterways Corporation is established by 

409S4—3S 3 
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a reference to the legislative history of the organic 
Act. 

In House Report No. 375, 68th Congress, 1st Ses¬ 
sion on the Bill, it is said (p. 12) : 

The Committee believes that this bill will 
provide a reorganization of the inland and 
coastwise waterways service under the man¬ 
agement of the Secretary of War, which it 
seems is necessary in order that the service 
may be carried on more efficiently and more 
in accordance with established business prin¬ 
ciples; that the creation of the Inland Water¬ 
ways Corporation will enable the Secretary 
to more effectively carry on this pioneering 
demonstration of water transportation and 
accomplish the declared purpose of Congress 
as expressed in section 500 of the transporta¬ 
tion act; that it will provide him with the 
necessary capital for increasing and improv¬ 
ing the facilities to the point where he can 
furnish more efficient and more adequate 
transportation for the immense amount of 
freight that is now waiting this service on the 
rivers. * * * 

(Page 13.) The Committee was convinced 
at the hearings that with the operating ad¬ 
vantages which will result from the passage 
of the bill and with the additional capital it 
will provide, the waterways corporation can 
supply at least part of the additional trans¬ 
portation facilities needed on the Mississippi 
and Warrior rivers at a substantial saving 
to the shippers and can do so at such a profit 
to the government as will not only allow an 
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adequate return on its investment but ^yill 
actually amortize tbe investment to the point 
where the government can dispose of its 
property without loss. 

At page 5 the report points out: 

The purpose of the pending bill is to re¬ 
organize the inland and coastwise waj;er 
service that is now operated by the Secre¬ 
tary of War and put it on a practical busi¬ 
ness basis * * *. | 

At present the Secretary of War is lim¬ 
ited in his expenditures by the appropria¬ 
tions that are made for barge-line serv¬ 
ice * * * the acts of the Secretary of 

War are hedged about by so many limita¬ 
tions that it has been found to be practically 
impossible to operate these transportation 
systems as they should be operated in order 
to carry out the purpose for which they have 
been placed under his control. j 

At page 7 it said: | 

Section 4 of the bill provides for an ad¬ 
visory board which, in a measure, will per¬ 
form the functions of a board of directors of 
a private corporation, with the exception 
that the powers of the board are limited En¬ 
tirely to advise. The management of the 
corporation will remain exclusively in tjie 
secretary of war. [Italics supplied.] 

At page 8 the Committee said: 

There are other provisions of the bill 
which were thought necessary or advisable 
in creating the corporation, providing for 
its organization and its methods of opera¬ 
tion, and of its succession to all of the prop- 
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erty, rights, privileges, powers, duties, and 
liabilities of the Secretary of War or the 
inland and coastwise waterways service with 
respect to any property, contracts, loans, 
leases, accounts, or other obligations re¬ 
ceived or incurred by him under Section 201 
of the transportation act, or under the joint 
resolution of Congress approved February 
27, 1921. 

In reporting the same bill under Report No. 538, 
68th Congress, 1st Session, the Senate Committee, 
at page 2, summed up the situation the Act was to 
correct in the following language: 

The purpose of the pending bill is to re¬ 
organize the inland and coastwise waterways 
service that is now being operated by the Sec¬ 
retary of War and put it on a practical busi¬ 
ness basis. Experience in the past two or 
three years has shown that the barge lines 
on the Mississippi and Warrior Rivers can 
not be successfully operated and can not 
carry out the purpose declared by Congress 
in th6 transportation act of 1920 without a 
reorganization which will enable the secre¬ 
tary of war to operate it as any private busi¬ 
ness concern would operate it. 

At present the secretary of war is limited 
in his expenditures by the appropriations 
that are made for the barge line service. He 
is not allowed by law to incur a deficit nor 
can he borrow money to meet current ex¬ 
penses even in case of emergency, and 
emergencies very often arise in river trans¬ 
portation. Nothing can be done in Wash- 


17 


ington except in accordance with bureau¬ 
cratic regulations which are often not in ac¬ 
cordance with plain business principles and 
necessity. The acts of the secretary of [war 
are hedged about by so many limitations that 
it has been found to be practically impossible 
to operate these transportation systems as 
they should be operated in order to carry out 
the purpose for which they have been 
placed under his control. It is for the pur¬ 
pose of getting away from these restrictions 
and bureaucratic regulations and for the 
purpose of putting the barge line system 
upon a better basis that this bill is favorably 
reported by the Committee with a recpm- 
mendation that it pass. 

Furthermore this defendant corporation is judi¬ 
cially recognized as an instrumentality of the Gov¬ 
ernment. In Skinner and Eddy Corp. v. McCarl, 
275 U. S. 1, the Court considered the status of the 
U. S. Shipping Board Emergency Fleet Corpora¬ 
tion in determining whether the Comptroller Gen¬ 
eral has jurisdiction over claims arising out of 
contracts with, the Fleet Corporation and in its 
opinion enumerated “ government-owned private 
corporations * * * employed by the United 

States as its instrumentalities * * * during 
the World War.” It then said (p. 6, 7) : j 

And, since the War, the Inland Water¬ 
ways Corporation has been organized jby 
the Secretary of War to operate the 
Government-owned inland waterways sys¬ 
tem * * *. 


I 

i 

i 


i 
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and, p. 8, 

Indeed, an important if not the chief rea¬ 
son for employing these incorporated agen¬ 
cies was to enable them to employ commer¬ 
cial methods and to conduct their operations 
with a freedom supposed to be inconsistent 
with accountability to the Treasury under 
its established procedure of audit and con¬ 
trol over the financial transactions of the 
United States/’ 

Compare Emergency Fleet Corp. v. Western 
Union Telegraph Co., 275 U. S. 415, where the ques¬ 
tion of the right of the Fleet Corporation to govern¬ 
ment rate on its messages w^as considered and 
upheld on the basis that that corporation is a 
department of the government within the meaning 
of the Post Roads Act. 

Answering the contention that the government 
rate should be denied the Fleet Corporation be¬ 
cause it is a private corporation, the Court said, 
p. 422, 423: 

It is argued that the government rate 
should be denied because the Fleet Corpora¬ 
tion is a private corporation. In form, it 
is such. But all of its $50,000,000 capital 
stock was subscribed and paid for by the 
Shipping Board on behalf of the United 
States. All has been so held by it ever since. 
The United States alone has had a financial 
interest in its capital stock. The United 

6 At this place in the opinion, there is a foot-note as fol¬ 
lows: “See e. g. Annual Report of Inland Waterways Cor¬ 
poration, 1925 , pp. 2 and 3 .” 


States alone has contributed the additional 

L 

money needed from time to time for the 
conduct of its business. The Fleet Corpo¬ 
ration has, of course, received from others 
moneys in payment for property sold, as 
charter hire, for shipping services, or in set¬ 
tlement of claims. But, as the business |of 
the Fleet Corporation has been conducted 
continuously at a large loss the sums so re¬ 
ceived did not supply capital. They served 
merelv to reduce, to that extent, the amount- 
of the deficit being incurred and, hence, the 
amount of the additional money which t[he 
United States was required to contribute. 
Payment by the Fleet Corporation of the 
commercial rate for messages would neces¬ 
sarily increase the charges upon the public 
treasury to the same extent, and in the same 
manner, as would the charge of the cohi- 
mercial rate in respect to the business doine 
for the United States directly by the Ship¬ 
ping Board or that done for it by some otl^er 
department of the Government. 

See also U. S. Grain Corp. v. Phillips, 261 
U. S. 106,113; U. S. v. Walter, 263 U. S. 15, 
17,18. 

Now this defendant also enjoys the benefit jof 
the reduced government rate on its telegraphic 
messages and what was said in the quoted excerpt 
in the Western Union case about the Fleet Corpo¬ 
ration is equally applicable to it, particularly as to 
the financial interest of the United States. 

Since the Inland Waterways Corporation is tjie 
creature of the United States, solely owned by it. 







20 


under the management and control of the Secre¬ 
tary of War as the Agent of the United States, 
it would seem to require no argument to show that 
any loss to the Corporation would be the loss of 
the United States; so in this case, the recovery 
sought in this suit would result in loss to the United 
States. 

No citation of authorities is needed on the prop¬ 
osition that rights of an absent party may not be 
adjudicated in its absence. 

The relation of indispensable parties to the 
suit must be such that no decree can be en¬ 
tered in the case which will do justice to 
the parties before the court without affecting 
the rights of absent parties. United Shoe 
Mach. Co. v. U. S., 258 U. S. 451, 456. 

See also Shields v. Barrow, 17 How. 130, 139; 
Minnesota v. Northern Securities Co., 184 U. S. 
199, 235; New Mexico v. Lane, 243 U. S. 52; and 
Commonwealth Trust Co. v. Smith, 266 U. S. 152. 

We therefore say that the United States is an 
indispensable party. 

II 


The plaintiff has a plain, adequate, and complete remedy 

at law 


The relief which the plaintiff below sought was 
the recovery of the amount paid to the Inland 
Waterways Corporation to 44 redeem” a portion of 
the pledged securities of the par value of $245,000 
(Prayer 2, R. 11, 12) and $261,215.63 the proceeds 
of the sale of the remainder of the securities 
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pledged, less certain credits and adjustments 
(Prayer 3, R. 12). 

Now, the theory of the bill of complaint is fliat 
the pledge of the securities to insure the deposits 
of the Inland W aterways Corporation was unlaw¬ 
ful and illegal and hence that the bonds remained at 
all times the property of the Bank. So, if these 
bonds were the property of the Bank, then in re¬ 
spect to the $245,000 paid in “redemption” it would 
seem that an action at law for money had and re¬ 
ceived would be the appropriate remedy. As to the 
proceeds of the sale of the ether bonds, a suit at jaw 
would also be appropriate, either in conyersioh or 
for money had and received. j 

This case does not present any involved account¬ 
ing problem; it merely requires computation of in¬ 
terest allowance and deduction of the payment 
made to the Receiver of the $21,804.16 as a refpnd 
of the excess over the amount of the Corporation 
deposits claim realized on the sale of the bopds 
(Bill, R. 4). Therefore, the plaintiff-appellee lias 
no standing in equity but has his remedy at law^ 

111 ! 

If, as the bill of complaint alleges, the redemption and 
the sale of the securities were illegal, then plaintiff 
should not be heard in a court of equity since he founds 
his cause of action on his own wrong- The parties are 
in pari delicto and recovery should not have been 
decreed 

The Amended Bill of Complaint alleges that the 
Bank acted in violation of law in accepting the 
deposits and pledging securities therefor, and that 

40084—38- i 
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the Receiver acted illegally in the transactions 
disposing of the securities, whereby the Inland 
Waterways Corporation was paid the full amount 
of its deposits (R. 3 & 4). Therefore, the com¬ 
plainant invoked the aid of Equity to recover this 
sum of money and secured a decree for its pay¬ 
ment. 

It is submitted that the arm of Equity will not 
be interposed at the suit of one who thus pleads his 
own violation of law. 

A very early statement of the principle is found 
in Collins v. Blantern, 2 Wils. Rep. 347 (1767), 
where Lord Chief Justice Wilrnot said: 

All writers upon our law agree in this, no 
polluted hand shall touch the pure fountains 
of Justice; whoever is a party to an unlaw¬ 
ful contract, if he hath once paid the money 
stipulated to be paid in purfuance thereof, 
he shall not have the help of a court to fetch 
it back again, you shall not have a right of 
action when you come into a court of justice 
in this unclean manner to recover it back. 
Procul O! procul este profani. See Doct. & 
Stud. fo. 12, and Chap. 24. 

The same principle is more elaborately discussed 
in 1 Pom. Equity Jurisprudence, Section 397. It 
is also discussed in Harton v. Little, 188 Ala. 640. 
It was recognized by this court in Rudolf v. Golden 
& Company, 39 App. D. C. 230, where it was held 
(syllabus): 

One who, without procuring the requisite 
permission from the public authorities, sus- 
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pends wires over a public street, for the pur¬ 
pose of transmitting electric current! from 
his plant to be used in lighting stalls on the 
sidewalk, is not entitled to invoke equitable 
aid to restrain the authorities from inter¬ 
fering with the wires. 

Furthermore, if these transactions were illegal, 
as the Bill alleges and which for the purposes of 
this point is assumed, then the Receiver and. this 
defendant are in pari delicto, and to completje the 
phrase of the rule, potior est conditio defendpntis. 
This is a cognate maxim to that of “unclean 
hands ” just discussed. 

i 

The governing rule is stated in St. Louis Rail - 

! 

road v. Terre Haute Railroad, 145 U. S. 393. In that 
case the St. Louis Railroad had executed a lease for 

i 

a long term of years to the defendant, by the terms 
of which the defendant should operate the railfoad, 
paying a certain amount for the use. It appeared 

i 

that this action by the lessor Tvas illegal because 
fifty-nine per cent of its stockholders residing in 
Illinois had never consented to or ratified the lease. 
The action was brought to have the lease cancelled 
and surrendered and for a return of the railroad or 
other property held under it, and for an account¬ 
ing and other appropriate relief. The court! de¬ 
clined to grant the relief, dismissing the bill On a 
demurrer. In its opinion the court said: 

The general rule, in equity, as at law, i£ In 
pari delicto potior est conditio defendentis; 
and therefore neither party to an illegal 
contract will be aided by the court, whether 


i 
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to enforce it or to set it aside. If the con¬ 
tract is illegal, affirmative relief against it 
will not be granted, at law or in equity, 
unless the contract remains executory, or 
unless the parties are considered not in equal 
fault, as where the law violated is intended 
for the coercion of the one party and the 
protection of the other, or where there has 
been fraud or oppression on the part of the 
defendant. * * * 

When the parties are in pari delicto, and 
the contract has been fully executed on the 
part of the plaintiff, by the conveyance of 
property, or by the payment of money, and 
has not been repudiated by the defendant, it 
is now equally well settled that neither a 
court of law nor a court of equity will assist 
the plaintiff to recover back the property 
conveyed or money paid under the contract. 
(Citing Thomas v. Richmond, 12 Wall. 349, 
355; Ayers v. Jenkins, L. R. 16, Eq. 275, 
284.) 

In Pullman Car Co. v. Transportation Co., 171 
U. S. 138, the Court in its opinion quoted Lord 
Mansfield, in Holmen v. Johnson, 1 Cowper 341, as 
follows: 

* * * the objection that a contract is 

immoral or illegal as between the plaintiff 
and defendant, sounds at all times very ill 
in the mouth of the defendant. It is not for 
his sake, however, that the objection is ever 
allowed; but it is founded in general prin¬ 
ciples of policy, which the defendant has the 
advantage of, contrary to the real justice, as 
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between him and the plaintiff, by accident, 
if I may so say. The principle of public 
policy is this: ex dolo malo non oritur actio. 
No court will lend its aid to a man who 
founds his cause of action upon an immoral 
or an illegal act. j 

See also Harriman v. Northern Securities Co., 
197 U. S. 244 at 295, 296, 298. j 

Now, we submit that this principle is applicable 
to this case. There was no pressure or coercion, 
concealment or fraud in the transaction relating 
to the disposal of the pledged securities. The Re¬ 
ceiver is chargeable with knowledge of the lawj as 
well as the Inland Waterways Corporation. So 
far as the facts are concerned, he went into the niat- 
ter with his eyes open. The transaction was fplly 

i 

executed and closed two years before suit ^vas 

I 

brought. 

IV 

I 

I 

The receiver is estopped from maintaining this suit be¬ 
cause of his predecessor’s action in redeeming a part 
of the pledged securities and in agreeing to the sal£ of 
the remainder which was taken voluntarily, with full 
knowledge of all the facts and was sanctioned and 
approved by the Comptroller of the Currency 

There does not seem to be any fact dispute in re¬ 
spect of the transactions between the Inlhnd 
Waterways and the Receiver relating to the dis¬ 
position of the bonds pledged to secure the two 
deposits of this appellant. 

Soon after the closing of the Commercial Na¬ 
tional and the appointment of a Receiver, the 

i 

i 

i 

i 

! 
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situation in respect of these deposits was discussed 
with the Receiver by the Secretary-Treasurer of 
the Inland Waterways Corporation, at which time 
the question of redemption of the securities or their 
sale was considered but no decision reached because 
the Receiver stated he desired to secure authority 
from the Comptroller of the Currency in the matter. 

On April 7, 1933, the Receiver wrote the de¬ 
fendant proposing that certain of the pledged 
securities of the par value of $245,000.00, be re¬ 
placed with $245,000.00 cash (Ans. R. 74, 75). To 
this the President of the defendant corporation 
replied on the same date, thus (in part) : 

I agree to this proposal and am ready to 
have the securities described delivered to you 
upon receipt of cash in the amount of $245,- 
000 . 00 . 

The bonds were delivered and the payment made 
by the Receiver (R. 75). 

On April 20, 1933, the Receiver wrote the de¬ 
fendant : 

With further reference to the satisfaction 
of your secured deposit in The Commercial 
National Bank of Washington, this is to ad¬ 
vise that as Receiver of The Commercial Na¬ 
tional Bank of Washington I will interpose 
no objection to your sale of $255,000.00 par 
value U. S. Treasury 3%% Bonds of March 
15, 1946-56 through recognized brokers. 

When the transactions are completed, it is 
requested that you furnish me with executed 
copies of various brokers sales, together with 
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an accounting and payment of such overplus 
as there may be on the sale of the bonds in 
question. 

After the sale of the bonds, there was transmit¬ 
ted to the Receiver a check for $21,804.16 excess 
over amount of the claim of defendant. This was 
acknowledged by the Receiver by his letter of Apjril 
26, 1933, wherein he stated: | 

This account has been checked over, found 
to be correct, and credit issued to you for t[he 
check in question. 

With this record before us, we say that the Re¬ 
ceiver, in the scope of his duties as such, having de¬ 
cided upon or agreed to a settlement of appellant ’s 
claim against the bank, could not after the lapse|of 
nearly two years institute, nor could his successor, 
the present plaintiff, maintain a suit to disavow 
that action. 

We desire to emphasize the fact that in all tRis 
transaction there was no concealment, fraud, 
duress, or anything of that nature. All parties to 
the transaction knew all the facts. “This was hot 
done in a corner.” It was open to all. There is 
and can be no claim that the Receiver and the 
Comptroller of the Currency did not know all the 
facts. | 

So we assert that action of the Receiver, knowipg 
all the facts and having acted according to his b^st 

judgment as to the disposition of this particular 

| 

matter, supported and aided therein by the b^st 
judgment of the Comptroller of the Currency cbn- 
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stitutes an estoppel to the maintenance of the suit 
The Receiver had the choice of disaffirming the 
pledge or of ratifying it. He elected to ratify and 
neither he nor his successor, the present plaintiff, 
can disavow now. 

The cases relied upon by plaintiff, Texas & Pac. 
By. Co. v. Pottorff, 291 II. S. 245, Marion v. 
Sweden, id. 262, and others do not decide the point 
here presented but deal with a different situation. 
There the Receiver was seeking to set aside or was 
disavowing an alleged illegal contract, agreement or 
pledge of a bank. Here, the Receiver is seeking to 
disavow his own act and conduct. 

The rule of those cases on this point is that equi¬ 
ties or estoppels which might be availed of against 
the bank are not available against the Receiver. 
But nothing is said about estoppels or equities 
which are raised against the Receiver because of his 
own conduct as Receiver. 

The bill of complaint alleges that the “redemp¬ 
tion'- of a portion of the securities was done “under 
mistake of law” (R. 3). That same allegation does 
not appear as to the sale of the other securities but 
inasmuch as the answer sets up the consent of the 
Receiver to the sale (R. 75), and the motion to 
strike admits it, we assume the same claim of 
“mistake of law” will be raised regarding the con¬ 
sent. However, this principle of “mistake of law” 
is of no help to plaintiff und.er the circumstances 
disclosed. 
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We deem it unnecessary to cite authorities to sus¬ 
tain the general proposition that money paid under 
mistake of law cannot be recovered. But therp is 
an exception in respect to certain kinds of trans¬ 
actions by public officers. Wisconsin E. R. Co. v. 
United States, 164 U. S. 190, is a leading case! on 
the exception. 

However, the exception is not available in this 
case. First, because this Receiver is not a public 
officer in the sense in which that term is used in 
applying the exception. It is true that he is not an 
officer of the court as is an ordinary Receiver, and 
that he is termed the instrument or the representa¬ 
tive of the Comptroller of the Currency, O'Connor 
v. Rhodes, 65 App. D. C. 21; Witnebel v. Lowgh- 
man, 9 F. Supp. 465; JHJulse v. Arget singer, 18! F. 
(2) 944; and he is sometimes referred to as I an 
agent or officer of the United States, Wilson v. 
Await, 2 F. Supp. 465; Auten v. U. S. Nat. Bank, 
174 U. S. 125. However, the description of him as 
an agent or officer of the United States is in con- 

i 

tradistinction to the ordinary Receiver who is! an 

i 

officer of the Court. Further, it is established that 
he stands in the plaee of the bank taking the assets 
in trust for the creditors. Scott v. Armstrong, 146 
U. S. 499, and represents the bank, its stockholders 
and creditors, O’Connor v. Rhodes, supra; Case v. 
Terrell, 11 WalL 199. 

Secondly: The exception relates to recovery of 
public money erroneously paid or public property 

j 

40984—38-5 
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so disposed of by a public officer. The securities 
in the instant case were assets of the Bank. 

It will be noted that the Wisconsin R. R. case 
was a suit for the recovery of moneys representing 
overpayments made by the Postmaster General to 
the railroad company for transportation of mails 
and which had been deducted from subsequent 
claims of the railroad for like service. The basis 
of the deduction was that as the railroad was a 
land-grant road, it was entitled to but 80% of the 
full amount. There had been differing construc¬ 
tions of the applicable law, one that full compensa¬ 
tion should be made; then 80%, then full compensa¬ 
tion, and lastly, 80%. The Court held that the 80% 
basis was correct and that the Postmaster Gen¬ 
eral’s misconstruction of the law did not bar 
recovery. 

In discussing this exception, the Court said, 

p. 210: 

“The question is not presented as between 
the government and its officer, or between 
the officer and the recipient of such pay¬ 
ments, but as between the government and 
the recipient, and is then a question whether 
the latter can be allowed to retain the fruits 
of action not authorized by law, resulting 
from an erroneous conclusion by the agent 
of the government as to the legal effect of the 
particular statutory law under or in refer¬ 
ence to which he is proceeding.” [Italics 
supplied.] 
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The case of Duval v. TJ. S., 25 Ct. Cl. 46, cited in 
the opinion is seen to relate to payments of public 
moneys upon balances certified by the government 
accounting officers. 

Barnes v. District of Columbia, 22 Ct. Cl. 3$6, 
also referred to in the opinion, related to payments 
made under mistake of law, by officers of the Dis¬ 
trict on a contract. The Court quoted from the 
opinion of the Court of Claims, thus, p. 212: 

the doctrine that money paid can be recov¬ 
ered back when paid in mistake of fact aM 
not of law does not have so general applica¬ 
tion to public officers using the funds of the 
people as to individuals dealing with their 
own money where nobody but themselves 
suffer for their ignorance, carelessness, or 
indiscretion, because in the former case the 
elements of agency and the authority and 
duty of officers, and their obligations to the 
public, of which all persons dealing with 
them are bound to take notice, are always 
involved. | 

The Supreme Court added: 

We concur in these views, and are of opin¬ 
ion that there is nothing on this record to 
take the case out of the scope of the prin¬ 
ciple that parties receiving moneys illegally 
paid by a public officer are liable ex aequo 

et bono to refund them. 

. 

Another rule is applicable here. It is that relat¬ 
ing to compromises and is thus stated: 

Mistake in law is not a ground for setting 
aside a compromise, if the parties to the 
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transaction were in difficulty and doubt, and 
wished to put an end to disputes, and to 
terminate or avoid litigation. If one or 
more parties, having, or supposing they 
have, claims upon a given subject matter, 
or claims against each other, agree to com¬ 
promise these claims, and the knowledge or 
means of knowledge, of each of them with 
respect of the mode in which, and the cir¬ 
cumstances under which, his claim arises, 
stand upon an equal footing, and there is an 
absence of fraud or misrepresentation, the 
transaction is binding, although the conclu¬ 
sion at which the parties may have arrived 
is not that which a court of justice would 
have arrived at had its decision been 
sought. * * * The fact that the one 
may have had no claim is immaterial, if he 
was honestly mistaken as to his claim. It 
is enough, if at the time of the compromise 
he may have believed he had a claim, and 
that the parties have, by the transaction, 
avoided the necessity of going to law. 

Kerr, Fraud and Mistake, pp. 403, 404; to same 
effect, 10 R. C. L., p. 312, 313, Equity sec. 55. 

We, therefore, confidently contend that the Re¬ 
ceiver is estopped from recovering in this case. 

This estoppel cannot be avoided by a claim that, 
pointing to the Pottorff and Sneedon cases, it was 
the duty of the Receiver to sue to recover the pro¬ 
ceeds of the sale or that paid for the securities 
which were redeemed. That could be urged if the 
Receiver had not, with the approval and authority 



given by the Comptroller of the Currency, “ Re¬ 
deemed” a part of the securities and consented to 
the sale of the rest. So far as the present Receiver 
is concerned, that action of his predecessor is bidd¬ 
ing on him and is, in legal effect, the same as if he 
himself had acted. 

However, the language used in the Pottorff and 
Sneedon cases must be taken in the setting of thpse 
cases. We have already noted that those cases in¬ 
volved action by the Receiver disavowing action of 
the bank. Here the Receiver is attempting to dis¬ 
avow his own action. 

Further, it is respectfully submited that the ex¬ 
cision of this Court in O’Connor v. Rhodes, supra, 
cannot be made a basis for an assertion that tips 
point is foreclosed. The opinion in that case spe¬ 
cifically states that two points are considered apd 
decided, namely : (1) the right of a depositor to 
maintain the suit without the consent of the Comp¬ 
troller of the Currency and (2) whether a national 
bank is authorized to give security for deposits ijn 
the absence of statutory authority therefor. 

Thus it is apparent that the question of estop¬ 
pel is open and unaffected by that decision. 
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Y 

The giving of security to insure repayment of the de¬ 
posits was sanctioned by the Secretary of the Treasury 
and was in accordance with a custom and usage long 
established, well recognized, and unchallenged for 
many years, and sanctioned and approved by the 
Comptroller of the Currency 

The taking of security to safeguard deposits of 
the Inland Waterways Corporation was known to 
and approved by the Secretary of the Treasury. 

In a letter dated May 24, 1927, to the Federal 
Reserve Bank of New York, the Secretarv author- 
ized that Bank to accept and hold for safekeeping 
for account of the Inland Waterways Corporation 
certain securities deposited with it by the Guar¬ 
anty Trust Company of New York to secure funds 
deposited bv the said Corporation. 

In 1929, deposits in addition to those in the Com¬ 
mercial National Bank, here involved, were made 

/ / 

in the following; banks, which gave securitv to in- 

O/O v 

sure them: Canal Bank and Trust Co. of New 
Orleans; Commercial Trust Co. of Chicago; Com¬ 
mercial Trust Co. of Kansas City, Mo.; First Na¬ 
tional Bank of Minneapolis, Minn, (a first deposit 
had been made in 1927); First National Bank of 
St. Louis, Mo.; National Bank of Commerce of 
St. Louis. It will be noted that three of these other 
banks are National Banks, two are members of the 
Federal Reserve System. 

The Comptroller of the Currency also had knowl¬ 
edge of this practice, through the periodic exam¬ 
inations and reports on those banks, of the pledging 
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of securities to safeguard the deposits of the Inland 
Waterways Corporation. 

Section 5211, Revised Statutes, 12 U. S. Code 
161, Appendix, p. 57, requires that every national 
bank tile quarterly with the Comptroller of the 
Currency a report of its condition, giving in detail 
the resources and liabilities of the bank. The 
Comptroller may at any time call for additional 
Statements. 

Section 334, T. 12, U. S. Code, Appendix, p. 5$, 
requires that every Federal Reserve Bank tile with 
the Board of Governors quarterly a report of its 

I 

condition and its affiliates, which “ shall disclosg 
fully the relations between such affiliate and sucji 
bank and to enable the Board to inform itself ak 
to the effect of such relations upon the affairs of thg 
bank.” The two reports, one from the affiliate 
and one from the Reserve Bank are required t<D 
be filed at the same time. 

Thus, as the officer of the Treasury Department 
charged with knowledge of the condition of these 
banks, and particularly the Commercial National 
Bank, the Comptroller of the Currency had at all 
times the means of knowing that the Bank had 
pledged its assets. Hence, the action of exacting 
security had at least his tacit approval as well a$ 
that of the Secretary of the Treasury. 

Now, this action of exacting and of pledging sef 
curity in this case was in accordance with a custom 
and usage which has existed since 1908, more thafi 
twenty-five years prior to the institution of thi$ 
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suit. It obtained in respect of deposits of moneys 
and funds of the Government of the Philippine 
Islands since 1908. the Canal Zone since 1909, and 
the United States Shipping Board Merchant Fleet 
Corporation since about 1921. 

This practice was not confined to banks in the 
District of Columbia but was followed by banks 
throughout the United States, particularly, as we 
have indicated, in respect of the Inland Waterways 
Corporation and also of Philippine funds. (See 
answer paragraph 15, P. 88, which refers to Philip¬ 
pine deposits.) 

It is significant that in the Pottorff case, the 
Court referred to the fact that the record in that 
case was barren of evidence that the practice of 
pledging assets to secure private deposits had ever 
prevailed among national banks and observed that 
only two cases, recently decided, are reported in¬ 
volving such a pledge and noted that in the case 
under consideration there was a specific finding 
that the challenged pledge was the only instance 
wherein that bank had ever pledged assets for a 
private deposit, 291 U. S. 254, 255. 

Further, it was said, pages 256, 257, that the fact 
that the bank had frequently secured private de¬ 
posits by surety bonds lent no support to the con¬ 
tention that the power to pledge was necessary to 
carry on the business of deposit banking. The 
court went on to state: 

There is, however, no finding that among 
national banks there exists the practice of 
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securing by surety bonds some private de¬ 
posits. If there has been such a practice, it 
must have been a secret one; for reference 
to it has not been found in either official 
reports, or the books on banking or other 
publications dealing with financial affaifs. 

The observations and statements cited indicate 
that if such practice could h$ve been established, 
that would have been an important factor in the 
case. 

Now, in the instant case, there can be no doubt 

that the practice of pledging was no secret; it qb- 

! 

tained in respect to other funds similar in charac¬ 
ter deposited in this and other banks in the Dis¬ 
trict. It was followed by many other banks in the 
United States. Further, these funds differ froin 

i 

the private funds considered in the Pott orff cage. 

i 

So this practice had been in existence twenty-five 
years when the Commercial National Bank sus¬ 
pended. It was well known to Treasury officials, 
including the Comptroller of the Currency, and 
was sanctioned and approved by them. Now \Ve 
think this custom and practice existing and coh- 
tinuing with the advice and consent, certainly with 
the knowledge and acquiescence of the Secretary 
of the Treasury and the Comptroller of the Cur¬ 
rency, establishes a usage and custom in respect to 
deposits such as those here specified. 

This is not a case where the pledge was in the 
teeth of a prohibitory law. Here there was ho 
statute expressly prohibiting such a pledge; the 







38 


practice over a long period of years had been to 
give security. 

What was said in U. S. v. Midwest Oil Co., 236 
U. S. 459, is here pertinent. In that case the power 
of the President to withdraw public lands reported 
to contain valuable petroleum deposits was upheld, 
although there was no statutory authority for it. 
The court said, p. 469: 

We need not consider whether, as an orig¬ 
inal question, the President could have with¬ 
drawn from private acquisition what Con¬ 
gress had made free and open to occupation 
and purchase. The case can be determined 
on other grounds and in the light of the legal 
consequences flowing from a long-continued 
practice to make orders like the one here 
involved. For the President’s proclamation 
of September 27, 1909, is by no means the 
first instance in which the Executive, by a 
special order, has withdrawn lands which 
Congress, by general statute, had thrown 
open to acquisition by citizens. And, while 
it is not known when the first of these orders 
was made, it is certain that “the practice 
dates from an early period in the history of 
the government.” 

and pp. 472, 473: 

It may be argued that while these facts 
and rulings prove a usage, they do not estab¬ 
lish its validity. But government is a prac¬ 
tical affair, intended for practical men. 
Both officers, lawmakers, and citizens natu¬ 
rally adjust themselves to any long-con- 
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tinued action of the Executive Department 
on the presumption that unauthorized acts 
would not have been allowed to be so often 
repeated as to crystallize into a regular prac¬ 
tice. That presumption is not reasoning in a 
circle, but the basis of a wise and quieting 
rule that, in determining the meaning qf a 
statute or the existence of a power, weight 
shall be given to the usage itself—even when 
the validity of the practice is the subject of 
investigation. 

Compare U. S. v. MacDaniel, 7 Pet. 1,14,15. j 
We therefore submit that this custom and usage 
was authority for the pledge. 

VI i 

I 

If, as alleged in the bill of complaint, the bank was not 
an authorized depository of these funds, then in re¬ 
ceiving them, it became and was a trustee ex maleficio, 
and as full satisfaction was made by the receiver, 
a recovery cannot be had 

i 

I 

The answer of the Inland Waterways Corporation 
avers that all its assets are assets of the United States 
and subject to the latter’s disposition; that except 
for revenues received from operations, its oply 
source of receipts is from appropriations made iby 

i 

Congress as a stock subscription; that all moneys 
held by it are public moneys received either frbm 

i 

Congress, or derived from the operations of the 
corporations, which operations are conducted in 
the interest and for the benefit of the people of the 
United States (R. 79). That this is so is indis- 
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putable in the light of the purpose for which it was 
created and the fact that the United States is the 
sole stockholder. This is treated of under Point I. 
Since it is the sole stockholder, in practical effect 
the United States is the Corporation and the Cor¬ 
poration is the United States. 

We again called attention to the fact that this 
case is here as the result of the sustaining a motion 
to strike the answer and hence the averments of 
fact in the answer are admitted. 

Being then public moneys of the United States, 
the receiving of them by the Commercial National 
Bank which according to the bill was not authorized 
to receive them, was unlawful under 18 U. S. Code 
182, Appendix, p. 59, which provides: 

Every banker, broker, or other person not 
an authorized depositary of public moneys, 
who shall knowingly receive from any dis¬ 
bursing officer, or collector of internal reve¬ 
nue, or other agent of the United States, any 
public money on deposit, or by way of loan 
or accommodation, with or without interest, 
or otherwise than in payment of a debt 
against the United States, or shall use, trans¬ 
fer, convert, appropriate, or apply any por¬ 
tion of the public money for any purpose 
not prescribed by law; and every president, 
cashier, teller, director, or other officer of 
any bank or banking association who shall 
violate any provision of this section is guilty 
of embezzlement of public money so de¬ 
posited, loaned, transferred, used, converted, 
appropriated, or applied, and shall be fined 





not more than the amount embezzled, or 
imprisoned not more than ten years or both. 

This point is so exhaustively presented in the 
brief of the United States Shipping Board Mer¬ 
chant Fleet Corporation in support of its appeal!in 
this same suit, that we deem it unnecessary to bur¬ 
den the court with a repetition of it. We, there¬ 
fore, refer to and adopt that argument and subipit 
the case of the Inland Waterways Corporation bn 
that point without further argument. 

CONCLUSION 

I 

It is respectfully submitted that the decree below 
was erroneous and should be reversed. 

I 

David A. Pine, j 

Acting United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for Appellant 
Inland Waterways Corporation .! 

Leslie C. Garnett, 

Special Assistant to the Attorney General, 

Of counsel. 







APPENDIX 


Federal Control Act of March 21, 1918, c. 25, 40 
Stat. 451, 455, sec. 6: 

That the sum of $500,000,000 is hereby ap¬ 
propriated. out of any moneys in the Treas¬ 
ury not otherwise appropriated, which, to¬ 
gether with anv funds available from any 
operating income of said carriers, may be 
used by the Pesident as a revolving fund 
for the purpose of paying the expenses of the 
Federal control, and so far as necessary the 
amount of just compensation, and to pro¬ 
vide terminals, motive power, cars, and other 
necessary equipment, such terminals, motive 
power, cars, and equipment to be used and 
accounted for as the President may direct 
and to be disposed of as Congress may here¬ 
after by law provide. 

The President may also make or order any 
carrier to make any additions, betterments, 
or road extensions, and to provide terminals, 
motive power, cars, and other equipment 
necessary or desirable for war purposes or 
in the public interest on or in connection 
with the property of any carrier. He may 
from said revolving fund advance to such 
carrier all or any part of the expense of such 
additions, betterments, or road extensions,, 
and to provide terminals, motive power, cars, 
and other necessary equipment so ordered 
and constructed by such carrier or by the 
President, such advances to be charged 
against such carrier and to bear interest at 
such rate and be payable on such terms as 
may be determined by the President, to the 

( 42 ) 
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end that the United States may be fully reim¬ 
bursed for any sums so advanced. 

Any loss claimed by any carrier by reason 
of any such additions, betterments, or road 
extensions so ordered and constructed may be 
determined by agreement between the Presi¬ 
dent and such carrier; failing such agree¬ 
ment the amount of such loss shall be ascer¬ 
tained as provided in section three hereof. 

From said revolving fund the President 
may expend such an amount as he may deein 
necessary or desirable for the utilization and 
operation of canals, or for the purchasie, 
construction, or utilization and operation df 
boats, barges, tugs, and other transportation 
facilities on the inland, canal, and coastwise 
waterways, and may in the operation aiid 
use of such facilities create or employ such 
agencies and enter into such contracts add 
agreements as he shall deem in the public 
interest. * * * j 

Transportation Act of 1920 (49 U. S. Code 141), 
sec. 201: 

i 

On the termination of Federal control, 
March 1, 1920, all boats, barges, tugs, and 
other transportation facilities, on the ip- 
land, canal, and coastwise waterways (here¬ 
inafter in this section called “transportation, 
facilities”) acquired by the United States in 
pursuance of the fourth paragraph of sec¬ 
tion 6 of the Federal Control Act (except 
the transportation facilities constituting 
parts of railroads or transportation systemjs 
over which Federal control was assumed) 
are transferred to the Secretary of War, who 
shall operate or cause to be operated such 
transportation facilities so that the lines of 
inland water transportation established by 
or through the President during Federal 
control shall be continued, and assume and 
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carry out all contracts and agreements in re¬ 
lation thereto entered into by or through the 
President in pursuance of such paragraph 
prior to the time above stated for such trans¬ 
fer. All payments under the terms of such 
contracts, and for claims arising out of the 
operation of such transportation facilities 
by or through the President prior to the 
termination of Federal control, shall be 
made out of moneys available under the pro¬ 
visions of section 72 of chapter 3 of this title 
for adjusting, settling, liquidating, and 
winding up matters arising out of or incident 
to Federal control. Moneys required for 
such payments shall, from time to time, be 

transferred to the Secretarv of War as re- 

%/ 

quired for payment under the terms of such 
contracts. 

(b) Payments after transfer to Secretary 
of War. —All other payments after such 
transfer in connection with the construction, 
utilization, and operation of any such trans¬ 
portation facilities, whether completed or 
under construction, shall be made by the 
Secretary of War out of funds on February 
28, 1920, or thereafter made available for 
that purpose. 

(c) Construction of terminal facilities by 
Secretary of War. —The Secretary of War 
is authorized, out of any moneys, after Feb¬ 
ruary 28, 1920, made available therefor, to 
construct or contract for the construction of 
terminal facilities for the interchange of 
traffic between the transportation facilities 
operated by him under this section and other 
carriers whether bv rail or water, and to 
make loans for such purposes under such 
terms and conditions as he may determine 
to any State, municipality, or transportation 
company; or to expend such moneys for nec¬ 
essary terminal improvements and facilities 
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upon property leased from States, cities, lor 
transportation companies under terms ap¬ 
proved by the Interstate Commerce Com¬ 
mission, or otherwise, in accordance with 
any order rendered by said commission 
under subheading (a), paragraph 13, sec¬ 
tion 6, of chapter 1 of this title. 

(d) Transportation facilities on Missis¬ 
sippi River. —Any transportation facilities 
owned by the United States and included 
within any contract made by the United 
States for operation on the Mississippi 
River above Saint Louis, the possession of 
which reverts to the United States at br 
before the expiration of such contract, shall 
be operated by the Secretary of War so as 
to provide facilities for water carriage bn 
the Mississippi River above Saint Louis. 

Act of March 4, 1921, 41 Stat. 1392, amending 
Sec. 201: j 

For additional expense incurred in the 
operation of boats, barges, tugs, and other 
transportation facilities on the inland, canal, 
and coastwise waterways acquired by tie 
United States in pursuance of the fourth 
paragraph of section 6 of the Federal Con¬ 
trol Act of March 21, 1918, and operated in 
pursuance of section 201 of the Transporta¬ 
tion Act approved February 28, 1920, $1,- 
225,000: Provided, That not to exceed $30,0(|0 
of this appropriation may be used for the 
payment of experts, clerks, and other em¬ 
ployees in the War Department in accord¬ 
ance with the provisions of section 201 (b) 
of the Transportation Act of 1920, approved 
February 28, 1920: And provided further T 
That Section 201 (c) of the Transportation 
Act, 1920, be amended by striking out the 


i 
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words “whose constitution prohibits the 
ownership of such terminal facilities by 
other than the State or a political subdivision 
thereof/’ and insert in lieu thereof the fol¬ 
lowing: “municipality or transportation 
company; or to expend such moneys for nec¬ 
essary terminal improvements and facilities 
upon property leased from States, cities, or 
transportation companies under terms ap¬ 
proved by the Interstate Commerce Commis¬ 
sion, or otherwise, in accordance with any 
order rendered by said commission under 
subheading (a) paragraph 13, section 6, 
Interstate Commerce Act.” 

Transportation Act, Sec. 500, 49 U. S. Code 142: 

It is declared to be the policy of Congress 
to promote, encourage, and develop water 
transportation, service, and facilities in con¬ 
nection with the commerce of the United 
States, and to foster and preserve in full 
vigor both rail and water transportation. 

It shall be the dutv of the Secretarv of 
War, with the object of promoting, en¬ 
couraging, and developing inland waterway 
transportation facilities in connection with 
the commerce of the United States, to in¬ 
vestigate the appropriate types of boats 
suitable for different classes of such water¬ 
ways; to investigate the subject of water 
terminals, both for inland waterway traffic 
and for through traffic by water and rail, 
including the necessary docks, warehouses, 
apparatus, equipment, and appliances in 
connection therewith, and also railroad 
spurs and switches connecting with such 
terminals, with a view to devising the types 
most appropriate for different locations, 
and for the more expeditious and economi¬ 
cal transfer or interchange of passengers or 
property between carriers by water and car- 
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riers by rail; to advise with communities, 
cities, and towns regarding the appropriate 
location of such terminals, and to cooper4te 
with them in the preparation of plans fpr 
suitable terminal facilities; to investigate 
the existing status of water transportation 
upon the different inland waterways of the 
country, with a view to determining whether 
such waterways are being utilized to the Ex¬ 
tent of their capacity, and to what exteint 
they are meeting the demands of traffic, and 
whether the water carriers utilizing suph 
waterways are interchanging traffic with the 
railroads; and to investigate any other mat¬ 
ter that may tend to promote and encourage 
inland water transportation. It shall also 
be the province and duty of the Secretary 
of War to compile, publish, and distribute, 
from time to time, such useful statistics, 
data, and information concerning transpor¬ 
tation on inland waterways as he may dedm 
to be of value to the commercial interests pf 
the country. 

The words “inland waterway” as used in 
this section shall be construed to include the 

i 

Great Lakes. 

Inland Waterways Act, Act of June 3, 1924, 
Chapter 243, 43 Stat. 360, sec. 1 (49 U. S. Code, 191, 
152,153,154,155,156) : j 

Sec. 1 (49 U. S. Code, 151) : 

For the purpose of carrying on the oper¬ 
ations of the Government-owned inlapd, 
canal, and coastwise waterways system to 
the point where the system can be trans¬ 
ferred to private operation to the best ad¬ 
vantage of the Government, of carrying out 
the mandates of Congress prescribed in sec¬ 
tion 141 of this chapter, and of carrying oiit 
the policy enunciated by Congress in the first 
paragraph of section 142 of this chapter, 
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there is created a corporation, in the District 
of Columbia, to be known as the Inland 
Waterways Corporation (hereinafter re¬ 
ferred to as the ‘corporation’). The Secre¬ 
tary of War shall be deemed to be the incor¬ 
porator, and the incorporation shall be held 
effected as of June 3, 1924. The Secretary 
of War shall govern and direct the corpora¬ 
tion in the exercise of the functions vested in 
it by this subdivision of this chapter (June 
3,1924, c. 243, sec. 1, 43 Stat. 360). 

Sec. 2 as amended (49 U. S. Code 152): 
The capital stock of the corporation shall 
be $15,000,000, all of which is subscribed for 
by the United States. Such subscription 
shall be paid by the Secretary of the Treas¬ 
ury, within the appropriations therefor, 
upon call from time to time by the Secretary 
of War. Upon any such payment a receipt 
therefor shall be issued by the corporation 
to the United States, and delivered to the 
Seeretarv of the Treasurv, and shall be evi- 
dence of the stock ownership of the United 
States. There is authorized to be appro¬ 
priated the sum of $10,000,000, in addition to 
the $5,000,000 heretofore authorized, for the 
purpose of paying such subscription. (As 
amended May 29,1928, c. 891, sec. 1, 45 Stat. 
978.) 

Sec. 3 as amended (49 U. S. Code 153) : 
(a) Until otherwise directed by Congress, 
the corporation shall continue the operation 
of the transportation and terminal facilities 
on June 3, 1924, being operated by or under 
the direction of the Secretary of War under 
section 141 of this title, and shall continue to 
operate the facilities now being operated or 
that may hereafter be operated by it under 
the provisions of this section; and shall, as 
soon as there is an improved channel suffi¬ 
cient to permit the same, initiate and con- 


tinue tlie water carnage heretofore author¬ 
ized by law upon the Mississippi River aboye 
Saint Louis. 

(b) When the improvement of any tribu¬ 
tary or connecting waterway of the Mis¬ 
sissippi River, not including the Ohio River, 
shall have been completed or advanced to 
the point where within two years thereafter 
there will have been substantially completed 
a sufficient and dependable channel for tlje 
safe operation of suitable barges and tow¬ 
boats thereon; and when the Chief of Engi¬ 
neers of the United States Army shall cer¬ 
tify that fact to the Secretary of War, the 
Secretary of War shall thereupon cause!a 
survey of such tributary or connecting 
waterway to be made for the purpose of as¬ 
certaining the amount of traffic, the terminal 
facilities, and the through routes and joint 
tariff arrangements with connecting car¬ 
riers, that are or will, within such yeaijs, 
probably be available on such tributary j>r 
connecting waterway. As soon thereafter gs 
such survey shall have been completed apd 
a sufficient and dependable channel for the 
safe operation of suitable barges and tow¬ 
boats shall have been substantially com¬ 
pleted, the Secretary of War may, if he finds 
from such survey that water transportation 
can, in the public interest, be successfully 
operated on such tributary or connecting 
waterway, extend the service of the Inland 
Waterways Corporation thereon as soon as 
the corporation shall have suitable facilitibs 
available therefor. 

(c) It is hereby declared to be the policy 
of Congress to continue the transportation 
services of the corporation until (1) there 
shall have been completed in the rivers where 
the corporation operates, navigable channels, 
as authorized by Congress, adequate for rea- 
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sonably dependable and regular transporta¬ 
tion service thereon; (2) terminal facilities 
shall have been provided on such rivers rea¬ 
sonably adequate for joint rail and water 
service; (3) there shall have been published 
and filed under the provisions of chapter 1 
of this title, such joint tariffs with rail car¬ 
riers as shall make generally available the 
privileges of joint rail and water transpor¬ 
tation upon terms reasonably fair to both 
rail and water carriers; and (4) private per¬ 
sons, companies, or corporations engage, or 
are ready and willing to engage, in common- 
carrier service on such rivers. 

(d) When the Secretary of War shall 
find that navigable channels and adequate 
terminals are substantially available as pro¬ 
vided in paragraph (c) of this section, and 
when the Interstate Commerce Commission 
shall report to the Secretary of War that 
joint tariffs with rail carriers have been pub¬ 
lished and filed as provided in said para¬ 
graph, the Secretary of War is authorized 
to lease for operation under private man- 
agerment, or to sell to private persons, com¬ 
panies, or corporations, the transportation 
facilities, or any unit thereof, belonging to 
the corporation: Provided, That for the pur¬ 
pose of this paragraph the facilities of the 
corporation on the Mississippi River and 
its tributaries shall be considered one unit, 
and those on the Warrior River and its tribu¬ 
taries as one unit; Provided further, That 
the facilities of the corporation shall not be 
sold or leased (1) to any carrier by rail or 
to any person or company directly or indi¬ 
rectly connected with any carrier by rail; 
or (2) to any person, company, or corpora¬ 
tion who shall not give satisfactory assur¬ 
ance and agree, as part of the consideration 
for such sale or lease, that the facilities so 
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sold or leased will be continued in the com¬ 
mon-carrier service in a manner substan¬ 
tially similar to the service rendered by the 
corporation, together with ample security by 
bond or otherwise to insure the faithful per¬ 
formance of such agreement ; or (3) until 
the same has been appraised and the fhir 
value thereof ascertained and reported to the 
President by the Interstate Commerce Com¬ 
mission, and the sale or lease thereof has 
been approved by the President. 

(e) Any person, firm, or corporation, 
including the Inland Waterways Corpora¬ 
tion, engaged or about to engage in conduct¬ 
ing a common-carrier service upon the 
Warrior, Mississippi, Columbia, Snake, 
Sacramento, San Joaquin, or Savannah Ris¬ 
ers, or any tributaries thereof, may apply ^o 
the Interstate Commerce Commission and 
obtain a certificate of public convenience 
and necessity in accordance with the provi¬ 
sions of section 1 of this title, and the Inter¬ 
state Commerce Commission shall there¬ 
upon, by order, direct all connecting common 
carriers and their connections to join with 
such water carrier in through routes and 
joint rates with reasonable rules, regula¬ 
tions, and practices, as provided in para¬ 
graph (3) of section 15 of this title, and the 
commission shall, in such order, fix reason¬ 
able minimum differentials between all rail 
rates and joint rates in connection with said 
water service to apply until changed by 
order of the commission. Such joint routes, 
rates, rules, regulations, and practices may 
be changed by order of the commission or by 
agreement of the water carriers and the 
other participating carriers. The commis¬ 
sion shall further require the interested 
common carriers to enter into negotiations 
for the purpose of establishing equitable 


/ 
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divisions of the aforesaid joint differential 
rates within thirty days after such joint 
rates are established, and if the carriers are 
unable to agree upon equitable divisions 
within one hundred and twenty days from 
date of publication the commission shall, by 
order,. determine and establish reasonable 
divisions to become effective coincident with 
the effective date of the joint rates. The 
commission is given authority upon com¬ 
plaint, at once, and if it so orders without 
answer or other formal pleading by the 
interested carrier or carriers, but upon 
reasonable notice, to enter upon a hearing 
concerning (1) the reasonableness or lawful¬ 
ness of any through route or joint rate filed 
pursuant to such order of the commission, or 
(2) the reasonableness of any minimum dif¬ 
ferentials between all rail rates and joint 
rates in connection with any water service; 
or (3) the reasonableness of any division of 
joint rates ordered by the commission under 
the provisions of this section; and after full 
hearings the commission may make such 
order writh reference to any such matters as 
it may find to be proper and in the public 
interest. At any such hearing the burden 
of proof concerning the unreasonableness or 
unlawfulness of any through route, joint 
rate, minimum differentials between all rail 
rate and joint rate in connection with vrater 
service, or division of joint rates shall be 
upon the carrier or carriers making the com¬ 
plaint; and the commission shall give the 
hearing and decision of such questions pref¬ 
erence over all other questions pending 
before it, except such questions as are given 
like preference by law, and decide the same 
as speedily as possible: Provided, That if 
the Inland Waterways Corporation sells or 
leases its transportation facilities to any 


person, firm, or corporation to be operated 
as a common carrier, such person, firm, or 
corporation shall be entitled to a certificate 
of public convenience and necessity upbn 
making application therefor; and all through 
traffic arrangements and joint tariffs with 
rules, regulations, and practices in connec¬ 
tion therewith published by the Inlapd 
Waterways Corporation and filed with the 
Interstate Commerce Commission and par¬ 
ticipated in by other carriers shall remain in 
full force and effect between such carriers 
and the person, firm, or corporation purchas¬ 
ing or leasing such transportation facilities 
from the Inland Waterways Corporatism 
and operating the same as common carriers 
until changed by order of the commission, 
except that such through traffic arrange¬ 
ments and joint tariffs, with rules, regula¬ 
tions, and practices therewith, may f>e 
changed by mutual consent of the wafer 
carrier and the other participating carriers. 
Joint rail and water rates as herein us£d 
shall be deemed to include every movement 
of traffic in which a water line can partici¬ 
pate. j 

(f) The operation of the transportation 
and terminal facilities under sections 151 to 
156 of this title shall be subject to the provi¬ 
sions of chapter 1 of this title, and to the pro¬ 
visions of chapter 23 of Title 46, in the same 
manner and to the same extent as if such fa¬ 
cilities were privately owned and operated; 
and all vessels of the corporation operated 
and employed solely as merchant vessels 
shall be subject to all other laws, regulations, 
and liabilities governing merchant vessels. 
(As amended May 29, 1928, c. 891, sec. 2, ^5 
Stat. 978; June 16, 1934, c. 545, 48 Stat. 9^8; 
Aug. 29,1935, c. 802, 49 Stat. 958.) 
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Sec. 4, as amended, (49 U. S. Code 154): 

(a) The Secretary of War shall appoint 
an Advisory Board of six members (herein¬ 
after referred to as the 4 board’) from indi¬ 
viduals prominently identified with commer¬ 
cial or business interests in territory ad¬ 
jacent to the operations of the corporation. 
No member of the board shall be an officer, 
director, or employee of, or substantially in¬ 
terested in any railroad corporation. Two 
of such members shall continue in office for 
terms of one year, and the remaining four 
for terms of two, three, four, and five years, 
respectively, from the date of appointment, 
the term of each to be designated by the Sec¬ 
retary of War. Each successor shall be ap¬ 
pointed by the Secretary of War for a term 
of five years from the date of the expiration 
of the term of the member whom he succeeds, 
except that any successor appointed to fill a 
vacancy occurring prior to the expiration of 
a term shall be appointed only for the unex¬ 
pired term of the member whom he succeeds. 
A vacancy in the board shall not impair the 
powers of the remaining members to execute 
the functions of the board. 

(b) The members shall receive no salary 
for their services on the board but, under 
regulations and in amounts prescribed by the 
Secretary of War, may be paid by the cor¬ 
poration a reasonable per diem compensa¬ 
tion for attending meetings of the board and 
for time spent on special service of the cor¬ 
poration, and their traveling expenses to 
and from such meetings, or when assigned to 
such special service. 

(c) In addition to the six members, the 
Secretary of War shall appoint an individual 
from civil life, or (notwithstanding section 
576 of Title 10, or any other provision of law, 
or any rules and regulations issued there- 
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under), detail an officer from the Military 
Establishment of the United States, as chair¬ 
man of the board. Any officer so detailed on 
February 28, 1927, shall, during his term of 
office as chairman, have the rank, pay, and 
allowances of a major general, United States 
Army, and shall be exempt from the opera¬ 
tion of any provision of law or any rules 
regulations issued thereunder which limits 
the length of such detail or compels him to 
perform duty with troops. Any individual 
appointed from civil life shall, during his 
term of office as chairman, receive a salary 
not to exceed $10,000 a year, to be fixed by tlfe 
Secretary of War. The Secretary of War 
may delegate to the chairman any of the 
functions vested in the Secretary by sections 
151 to 156 of this title. (As amended Feb. 
28,1927, c. 229, 44 Stat. 1261.) ' 

(d) The board shall meet for organiza¬ 
tion purposes when and where called by tlie 
Secretary of War, and thereafter at suqh 
times and places as the Secretary deems nec¬ 
essary. The board shall consider matters 
submitted to it by the Secretary of War, and 
make recommendations thereon, and froin 
time to time advise him and make recom¬ 
mendations, in respect of the management 
and operation of existing facilities, or tlje 
development and operation of new fines. 

Sec. 5 (49 U. S. Code, 155): The corpo¬ 
ration— 

(a) Shall have succession in its corpo¬ 
rate name during its existence. 

(b) May sue and be sued in its corporate 
name. 

(c) May adopt a corporate seal, which 
shall be judicially noticed, and may alter it 
at pleasure. 

(d) May make contracts. 
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(e) May acquire, hold, and dispose of 
property. 

“(f) May appoint, fix the compensation 
of, and remove such officers, employees, at¬ 
torneys, and agents as are necessary for the 
transaction of the business of the corpora¬ 
tion; define their duties, and require bonds 
of them, and fix the penalties thereof. 

(g) May incur obligations, borrow 
money for temporary purposes, and issue 
notes or other evidences of indebtedness 
therefor, but the aggregate amount of the 
indebtedness at anv time shall not exceed 25 
per centum of the value of the assets at such 
time. 

(h) May exercise any of the functions 
vested in the Secretary of War by sections 
141 and 142 of this chapter. 

(i) May, in the exercise of such func¬ 
tions, conduct the business of a common car¬ 
rier by water, and maintain, manage, and 
operate properties held for or used in the 
service of transportation, or necessary or 
convenient to such use; and 

(j) In addition to the powers specifically 
granted, shall have such powers as may be 
necessary or incidental to fulfill the pur¬ 
poses of its creation. 

Sec. 6 (49 U. S. Code, 156): (a) The 

Secretary of War shall transfer to the cor- 
•/ 

poration all assets transferred to, or ac¬ 
quired, constructed, or operated by, or un¬ 
der the direction of, the Secretary of War, 
or which revert to the United States, under 
section 141 or section 143 of this chapter. 

(b) The rights, privileges, and powers, 
and the duties and liabilities, of the Secre¬ 
tary of War, or the inland and coastwise 
waterways service, in respect of any con¬ 
tract, loan, lease, account, or other obliga¬ 
tion, under section 141 or section 143 of this 
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I 

chapter shall become the rights, privileges 
and powers, and the duties and liabilities, 
respectively, of the corporation. 

(c) All money available for expenditure 
or the making of loans under section 143 or 
section 141 of this chapter, and all money 
repaid in pursuance of loans made und|er 
subdivision (c) of section 141 of this chap¬ 
ter, shall be available for expenditure or 
the making of loans by the corporation len¬ 
der this subdivision of this chapter. 

(d) The enforcible claims of or agairist 
the Secretary of War, or the inland and 
coastwise waterways service, in respect of 
the operation, construction, or acquisition 
of any such transportation facilities, shall 
become the claims of or against, and may 
be enforced by or against, the corporation. 

(e) The Secretary of War shall adjust 
and appraise the value, at the time of trans¬ 
fer, of all assets transferred to the corpora¬ 
tion under this subdivision of this chaptjer, 
and such value shall be entered upon ihe 
books of the corporation. 

(f) In the determination of the running 
of the statute of limitations or of any pre¬ 
scriptive right, the period of time shall be 
computed in the same manner as though tjiis 
subdivision of this chapter had not b^en 
passed. 

Eevised Statutes 5211 (12 U. S. Code 161): ■ 

. 

Every association shall make to the Comp¬ 
troller of the Currency not less than three 
reports during each year, according to the 
form which may be prescribed by him, veri¬ 
fied by the oath or affirmation of the presi¬ 
dent, or of the cashier, or of a vice president, 
or of an assistant cashier of the association 
designated by its board of directors to verify 
such reports in the absence of the president 


i 
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and cashier, taken before a notary public 
properly authorized and commissioned by 
the State in which such notary resides and 
the association is located, or any other officer 
having an official seal, authorized in such 
State to administer oaths, and attested by 
the signature of at least three of the direc¬ 
tors. i Each such report shall exhibit, in de¬ 
tail and under appropriate heads, the re¬ 
sources and liabilities of the association at 
the close of business on any past day by him 
specified, and shall be transmitted to the 
Comptroller within five days after the re¬ 
ceipt of a request or requisition therefor 
from him; and the statement of resources 
and liabilities, together with acknowledg¬ 
ment and attestation in the same form in 
which it is made to the Comptroller, shall be 
published in a newspaper published in the 
place where such association is established, 
or if there is no newspaper in the place, then 
in the one published nearest thereto in the 
same county, at the expense of the associa¬ 
tion; and such proof of publication shall be 
furnished as may be required by the Comp¬ 
troller. The Comptroller shall also have 
power to call for special reports from any 
particular association whenever in his judg¬ 
ment the same are necessary in order to ob¬ 
tain a full and complete knowledge of its 
condition- 

12 U. S. Code 334: 

Each bank admitted to membership under 
section 333 of this title shall obtain from 
each of its affiliates other than member banks 
and furnish to the Federal reserve bank of 
its district and to the Board of Governors of 
the Federal Reserve System not less than 
three reports during each year. Such re¬ 
ports shall be in such form as the Board of 
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Governors of the Federal Reserve System 
may prescribe, shall be verified by the oath 
or affirmation of the president or such other 
officer as may be designated by the board of 
directors of such affiliate to verify such re¬ 
ports, and shall disclose the information 
hereinafter provided for as of dates identi¬ 
cal with those fixed by the Board of Goy- 
ernors of the Federal Reserve System fOr 
reports of the condition of the affiliated 
member bank. Each such report of an affi¬ 
liate shall be transmitted as herein provided 
at the same time as the corresponding report 
of the affiliated member bank, except that 
the Board of Governors of the Federal Re¬ 
serve System may, in its discretion, extend 
such time for good cause shown. Each such 
report shall contain such information as in 
the judgment of the Board of Governors bf 
the Federal Reserve System shall be neces¬ 
sary to disclose fully the relations between 
such affiliate and such bank and to enable 
the Board to inform itself as to the effect of 
such relations upon the affairs of such bank. 
The reports of such affiliates shall be pub¬ 
lished by the bank under the same conditions 
as govern its own condition reports. * * j * 

18 U. S. Code, 182: 

I 

Every banker, broker, or other person 
not an authorized depositary of public 
money, who shall knowingly receive from 
a disbursing officer or collector of ih- 
ternal revenue, or other agent of the United 
Sates, any public money on deposit, or by 
way of loan or accommodation, with or with¬ 
out interest, or otherwise than in payment 
of a debt against the United States, 0r 
shall use, transfer, convert, appropriate, or 
apply any portion of the public money for 


i 


i 
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any purpose not prescribed by law; and 
every president, cashier, teller, director, or 
other officer of any bank or banking asso¬ 
ciation who shall violate any provision of 
this section is guilty of embezzlement of the 
public money so deposited, loaned, trans¬ 
ferred, used, converted, appropriated, or ap¬ 
plied, and shall be fined not more than the 
amount embezzled, or imprisoned not more 
than ten years, or both (R. S. Sec. 5497; 
Mar. 4, 1909, c. 321; sec. 96, 35 Stat. 1106). 

Act of June 30, 1922, c. 258, 42 Stat. 717, 760: 

For additional expense incurred in the 
operation of boats, barges, tugs, and other 
transportation facilities on the inland, canal, 
and coastwise waterways acquired by the 
United States in pursuance of the fourth 
paragraph of section 6 of the Federal Con¬ 
trol Act of March 21, 1918, and operated in 
pursuance of section 201 of the Transporta¬ 
tion Act approved February 28, 1920, $330,- 
000: Provided, That not to exceed $30,000 of 
this appropriation may be used for the pay¬ 
ment of experts, clerks, and other employees 
in the War Department in accordance with 
the provisions of section 201 (e) of the Trans¬ 
portation Act, 1920, approved February 28, 
1920, but no person shall be employed here¬ 
under at a rate of compensation in excess 
of $3,000 per annum except one at $4,000. 

Act of March 2,1923, c. 178, 42 Stat. 1377, 1421: 

For additional expense incurred in the 
operation of boats, barges, tugs, and other 
transportation facilities on the inland, canal, 
and coastwise waterways acquired by the 
United States in pursuance of the fourth 
paragraph of section 6 of the Federal Control 
Act of March 21,1918, and operated in pur¬ 
suance of section 201 of the Transportation 




Act approved February 28, 1920, $29,650: 
Provided, That not to exceed $18,000 of this 
appropriation may be used for the payment 
of experts, clerks, and other employees in 
the War Department in accordance with tl^e 
provisions of section 201 (e) of the Trans¬ 
portation Act, 1920, approved February 2$, 
1920, but no person shall be employed here¬ 
under at a rate of compensation in excess Of 
$3,000 per annum except one at $4,000. i 

Act of March 4, 1923, c. 291, 42 Stat. 1527, 155f: 

For additional expenses incurred in thp 
operation of boats, barges, tugs, and othejr 
transportation facilities on the inland, canal, 
and coastwise waterways acquired by the 
United States in pursuance of the fourth 
paragraph of section 6 of the Federal Con¬ 
trol Act of March 21, 1918, and operated 
in pursuance of section 201 of the Trans¬ 
portation Act approved February 28, 1920, 
to remain available until June 30, 1924, 
$500,000. | 

Act of April 4, 1924, c. 81, 43 Stat, 33, 63: 

For transportation facilities, inland an0 
coastwise waterways service, $3,369.37. 

Act of June 7, 1924, c. 291, 43 Stat. 477, 516: 

For additional expense incurred in the op¬ 
eration of boats, barges, tugs, and other 
transportation facilities on the inland, canal, 
and coastwise waterways acquired by the 
United States in pursuance of the fourth 
paragraph of section 6 of the Federal Con¬ 
trol Act of March 21, 1918, and operated ift 
pursuance of section 201 of the Transporta¬ 
tion Act approved February 28, 1920, 
$29,650: Provided, That not to exceed 
$20,000 of this appropriation may be used 
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for the payment of experts, clerks, and other 
employees in the War Department in ac¬ 
cordance with the provisions of section 201 
(e) of the Transportation Act, 1920, ap¬ 
proved February 28,1920. 
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PRELIMINARY STATEMENT i 

On the 18th day of July, 1930, appellant Inland 
Waterways Corporation, a corporation formed under 
the laws of the District of Columbia, opened a savf 
ings deposit account in the Commercial National 
Bank, and on the 5th day of March, 1931, said appel[ 
lant opened a checking account in said bank. Oij 
various dates after the opening of the aforesaid def 
posit accounts and during the existence of the same^ 
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the Commercial National Bank pledged with and to 
said Inland Waterways Corporation, as security for 
the payment of the indebtedness of the bank created 
by the deposit of said funds, certain assets of the 
bank, consisting of various and sundry bonds of a par 
value of $500,000. 

On the suspension of the bank on February 27, 
1933, the credit balance on deposit in appellant’s 
savings account, together with accrued interest, 
amounted to $271,113.05, and the credit balance on 
deposit in its checking account, together with ac¬ 
crued interest, amounted to $211,543.52. 

On April 20, 1933, after the suspension of the bank, 
the then receiver, acting under a mistake of law, 
redeemed from the Inland Waterways Corporation 
a portion of the assets so pledged, consisting of cer¬ 
tain Liberty Loan bonds of a par value of $245,000. 
On April 20, 1933, the Inland Waterways Corpora¬ 
tion sold the remainder of said collateral for the sum 
of $261,215.63. 

On July 9, 1935, the bank’s receiver instituted this 
action to recover the payment made under mistake 
of law and the proceeds derived from the sale of the 
collateral retained by the corporation, subject to such 
credits by way of set-off as the corporation would be 
entitled to receive as a general and unsecured creditor 
of the bank. 

The corporation asserted the following defenses 
in its answer: 

(a) That the United States is an indispensa¬ 
ble party to this suit. 

(b) The Receiver has a plain, adequate and 
complete remedy at law. 
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(c) Estoppel based on the Receiver’s redemp¬ 
tion of a portion of the securities pledged and 
absence of objection to the sale of the remaining 
securities. 

(d) The giving of security to insure repay¬ 
ment of the deposits was sanctioned by the Secre¬ 
tary of the Treasury and was in accordance with 
a custom and usage long established, well recog¬ 
nized and unchallenged for many years, alnd 
sanctioned and approved by the Comptroller of 
the Currency. 

(e) If the Bank was not an authorized de¬ 
pository of these funds, then in receiving them it 
became and was a trustee ex maleficio , and as 
full satisfaction was made by the Receiver, a Re¬ 
covery cannot be had. 

The corporation declined to plead further and a 
final decree in favor of the receiver against the cor¬ 
poration for the relief prayed was granted and judg¬ 
ment entered against appellant for the sum prated 
for in the amended bill. The decree pro confepo 
also provided that appellant might file claim against 
the receiver and should receive such further divi¬ 
dends as are paid to general creditors of the bank] 

From the decree and judgment appellant perfected 
an appeal to this Court. 

SUMMARY OF ARGUMENT 

I 

A national bank not designated by the Secretary 
of the Treasury as a depository of public money has 
no power to pledge assets to secure deposits either 
public or private in the absence of specific statutory 
authority, and since appellant has shown no sujch 
authority this pledge is illegal and void. 

The Inland Waterways Corporation may be si^ed 

as any private corporation, and the fact that it was 

i 
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incorporated by the United States does not make the 
United States an indispensable party to such suit. 

The object of the bill of complaint being to recover 
assets of the bank received by this appellant under a 
constructive trust, the case is one within an equity 
court’s inherent jurisdiction over all matters per¬ 
taining to trusts. 

The circumstances surrounding the sale of the se¬ 
curities are not such as to estop the receiver, nor can 
custom and usage give legality to the illegal pledge. 

The bank did not receive these deposits in viola¬ 
tion of Sec. 182 of Title 18 of the U. S. Code, inas¬ 
much as that section has to do only with public 
money and the moneys deposited by this appellant 
were private funds. However, even if it be assumed 
that the deposits were wrongfully taken by the bank, 
appellant has not traced these deposits into any assets 
coming into the hands of the receiver, and hence has 
failed to establish a constructive trust. 

Consequently, the receiver is entitled to recover the 
proceeds of the pledged assets, or their value, and 
this appellant to share only pro rata in the distri¬ 
bution of the bank’s assets, rather than as a preferred 
creditor. 


ARGUMENT 

This appellant makes no contention that the pledge 
in question was legal and instead bases its argument 
on the circumstances surrounding the pledge, in an 
effort to escape the now well settled law that in the 
absence of statutory authority a bank has no authority 
to pledge its assets to secure deposits, either public or 
private. 
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I. The United States is not an Indispensable Party 
to this Suit. 

The contention advanced by the appellant that the 
United States is an indispensable party, is predicated 
upon the fact that the Inland Waterways Corpora¬ 
tion is a government owned corporation, under the 
management and control of the Secretary of Wat, 
which is substantially the same argument as advanced 
by the appellant, the Merchant Fleet Corporation. 

It is conceded by appellant’s counsel on pages 1/, 
1.8, and 19 of their brief, that decisions relating tb 
the status of the Merchant Fleet Corporation are 
equally applicable to the status of the Inland Water¬ 
ways Corporation, and it is well settled that the Fleet 
Corporation may be sued as any other private corpo¬ 
ration, even though it was incorporated by the United 
States which owned all of its stock. In Sloan Ship¬ 
yard v. U. S. Fleet Corporation , 258 U. S. 549, it was 
said, at pages 565 and 567-8: 

~ i 

“The Shipping Act contemplated a corpor4- 
tion in which private persons might be stock¬ 
holders and which was to be formed like any 
business corporation under the laws of the Dis¬ 
trict, with capacity to sue and be sued. Th|e 
United States took all the stock but that did not 
affect the legal position of the company.” 

“* * * The plaintiffs are not suing the United 
States but the Fleet Corporation, and if its acit 
was unlawful, even if they might have sued the 
United States, they are not cut off from a remedy 
against the agent that did the wrongful act. Ih 
general the United States cannot be sued for |a 
tort, but its immunity does not extend to thosje 
that acted in its name.” 




Also, in V. S. ex rel . Skinner & Eddy Corp. v. 
McCarl, 275 U. S. 1, the court said: 

a* * * Being a private corporation, the Fleet 
Corporation may be sued in the State or Federal 
courts like other private corporations.” 

See also Merchant Fleet Corp . v. Harwood, 281 
U. S. 519 

Lindgren v. U. S. Shipping Board Merchant 
Fleet Corp., 55 F. (2d) 117 

U. S . Shipping Board Emergency Fleet Corpora - 
tion v. Western Union Telegraph Co., 275 U. S. 415, 
a case relied upon by appellant as showing that this 
is a suit against the United States, simply holds that 
the Fleet Corporation is an agent of the Government 
within the meaning of Sec. 2 of the Post Roads Act 
of July 24, 1866, 14 Stat. 221, and therefore is en¬ 
titled to the government rate on its telegrams. The 
court recognizes the fact that the Fleet Corporation 
may be sued as a private corporation and states, at 
page 423: 

“* * * An important, if not the chief, reason 
for employing a corporate agency was to enable 
the Government to employ commercial methods 
and to conduct the operations with a freedom 
supposed to be inconsistent with accountability 
to the Treasury under its established procedure 
and with its control over the financial operations 
of the United States.” 

“* * * It is argued that in sending a message 
the Fleet Corporation contracted on its own be¬ 
half; that this contract gave to the Western 
Union the right to sue the corporation; and that 
by such contract there was secured the right to 
rely upon the credit of the corporation and to 
satisfy the debt out of its properties. All this 
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may be admitted; but it affords no reason fpr 
denying that the Fleet Corporation is a depart¬ 
ment of the United States within the meaning of 
the Post Roads Act.” j 

i 

II. Bill of Complaint States Cause of Action witlfin 
an Equity Court’s Jurisdiction. 

The purpose of the bill of complaint is to recover 
certain securities or their proceeds, illegally received 
by this appellant and consequently held by it in tryst 
for the depositors of the Commercial National Bank. 

It is an elementary principle of law that a court 'of 
equity has exclusive jurisdiction over cases involving 
trusts. Thus in Clews v. Jameson , 182 U. S. 461,| it 
is stated: 

“All possible trusts, whether express or im¬ 
plied, are within the jurisdiction of the chancel¬ 
lor. * * * 

“In cases where the equity doctrine of trusts 
has been extended so as to embrace other rela¬ 
tions of a fudiciary kind, while it may not be sajid 
that a court of equity possesses *exclusive juris¬ 
diction, yet it is well settled that in such case 
there is so much of a trust character between the 
parties so situated that the jurisdiction of equijy, 
though not exclusive, is acknowledged. I Poijri. 
Eq. Jur., Sec. 157.” j 

Similarly Harmer v. Kendleman , 64 F. (2d) 422, 
the court said: 

“It is perfectly clear that plaintiff has been 
awarded the only judgment to which she is en¬ 
titled in the legal action which she has instituted. 
A court of law can render judgment that the 
possession of property wrongfully withheld be 
restored to the rightful owner or can awafd 
damages for negligent loss or wrongful conver- 








sion; but it has no power to declare a trust or to 
impress a fund with a lien on the theory that 
trust funds have entered into it. The latter is 
a power which only courts of equity can exercise. 
If we thought, however, that upon the pleadings 
and proof plaintiff was entitled to such equitable 
relief, it would not be denied because she had 
mistakenly sought relief on the law side of the 
court. Great American Insurance Co. v. John¬ 
son , (C.C.A. 4th) 25 F. (2d) 847; Id. (C.C.A.) 
27 F. (2d) 71; Clarksburg Trust Co. v. Com¬ 
mercial Casualty Ins. Co. y (C.C.A. 4th) 40 F. 
(2d) 626.” 

And even though this appellant may not now have 
the particular trust property, an equity court may still 
enter a decree finding it liable for the amount re¬ 
ceived. As was said in Bank of Giles County v. 
Fidelity & Deposit Co., 84 F. (2d) 321, at page 324: 

“It is well established that one who partici¬ 
pates in a breach of trust may be held liable in a 
court of equity, either to account for the trust 
property or its proceeds if still in his possession, 
or to respond in damages if he has parted with 
them.” 

Similarly in Clews v. Jameson, supra , the court 
said: 

“ Tt often happens that the final relief, to be 
obtained by the cestui que trust consists in the 
recovery of money. This remedy the courts of 
equity will always decree when necessary, 
whether it is confined to the payment of a single 
specific sum, or involved an accounting by the 
trustee for all that he has done in pursuance of 
the trust, and a distribution of the trust moneys 
among all the beneficiaries who are entitled to 
share therein.’ 1 Pom. Eq. Jur., sec. 158.” 
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HI. Recovery by the Receiver is not to be Defeated 
by Estoppel or the Assertion that the Parties 
are in Pari Delicto . 

i 

The appellant’s argument under points III and IV 
of its brief is predicated on the proposition that be¬ 
cause the receiver, acting under a mistake of law, per¬ 
mitted the disposal of the securities and the payment 
in full of the deposit of the Inland Waterways Cor¬ 
poration, he cannot recover for the benefit of deposi¬ 
tors of the bank the amounts wrongfully paid. | 

This question is definitely settled by the Supreme 
Court in Texas and Pacific Ry . Co. v. Pottorff , 291 
U. S. 245, where on page 260, the court said: | 

u Second . The receiver is not estopped to 
deny the validity of the pledge. The Railway’s 
argument is that the bank could not set up t^he 
defense of ultra vires since it had the benefit of 
the transaction; and that the receiver, as its rep¬ 
resentative, can have no greater right. Neither 
branch of the argument is well founded. The 
bank itself could have set aside this transaction. 
It is the settled doctrine of this Court that |no 
rights arise on an ultra vires contract, even 
though the contract has been performed; ^nd 
that this conclusion cannot be circumvented |by 
erecting an estoppel which would prevent chal¬ 
lenging the legality of a power exercised. Cali¬ 
fornia Bank v. Kennedy, 167 U. S. 362; Mc¬ 
Cormick v. Market Bank, 165 U. S. 538; Central 
Transportation Co. v. Pullman Co., 139 
U. S. 24.” (Italics supplied.) 

Appellant seeks to distinguish this decision on the 
ground that in the Pottorff and Sneeden cases the re¬ 
ceiver was seeking to set aside or was disavowing an 
alleged illegal contract, agreement, or pledge of a 



bank, whereas in the instant case the receiver is seek¬ 
ing to disavow what in legal effect is his own act and 
conduct. As the section of the Pottorff case quoted 
above clearly states the Supreme Court held the bank 
itself could have set aside the transaction, and hence 
the distinction sought by appellant is not valid. 

It is too elementary to warrant elaboration that the 
receiver of an insolvent national bank, appointed by 
the Comptroller of the Currency, is an officer of the 
United States. Auten v . United States , 178 U. S; 125; 
Ex parte Chetwood , 165 U. S;. 443 ;. Port Newark 
Nat'l Bank v. Waldron , 46 F. (2d) 296,. Liberty 
Bank v. McIntosh , 16 F. (2d) 906. 

And it is well settled that officers of the United 
States are not estopped to recover moneys paid out 
under mistake of law, whether said payments have 
been made* by the officers themselves, or by their 
predecessors. Thus in Wisconsin Central R. R. Co. 
v. United States, 164 U. S. 190, the court said : 

“It is unnecessary to go into a discussion of the 
exceptions which may exist between private par¬ 
ties to the rule that moneys paid through mis¬ 
take of law cannot be recovered back. 

“This branch of the case was disposed of by 
the Court of Claims on the authority of Duval 
v. United States, 25 Ct. Cl. 46. It was there held 
that ‘the items of the several statements uf>on 
which the sixth auditor certifies balances due for 
carrying the mails ordinarily, and in the absence 
of special circumstances, may be regarded as 
running accounts, at least while the parties con¬ 
tinue the same dealings between themselves; and 
that money paid in violation of law upon bal¬ 
ances recovered back by counter-claim or other¬ 
wise where no peculiar circumstances; appear, to 
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make such-recovery inequitable and unjust.’ The 
mistake was, indeed, treated as one fact, the post- 
office officials erroneously assuming through 
oversight that the road in question had not been 
aided by grants of land, but the governing prin¬ 
ciple in the case before us is the same. 

“Reference was made to Barnes v. District of 
Columbia, 22 Ct. Cl: 366, 394, wherein it wks 
ruled, Richardson, Ch. J., delivering tfje 
opinion, that ‘the doctrine that money paid c^n 
be recovered back when paid in mistake of fact 
and not of law does not have so general applica¬ 
tion to public officers using the funds of the 
people as to individuals dealing with their own 
money where nobody but themselves suffer fpr 
their ignorance, carelessness or indiscretion, be¬ 
cause in the former case the elements of agency 
and the authority, and duty of officers, and thejr 
obligations: to the public, of which all persons 
dealings with them are bound to take notice, afe 
always-involved.’ We concur in these views, and 
are. of the opinion that there is nothing on this 
record to take the case out of the scope of the 
principle that parties receiving moneys illegally 
paid by a public officer are liable ex aequo et 
bono to refund them.” 

Similar cases supporting the principle that estop¬ 
pel does not operate to bar suits by public officers fpr 
recovery of money paid; under mistake of law are: I 
White v. United States, 38 D. C. App. 131, 199; 
United States »v; Gillmore, 189 Fed. 761, 762; j 

United States v. Burchard, 125 U. S. 176, 180; 

United Slates v. Barlow, 132TJ. S; 271, 279; 

United States v. Garr, t 132 U. S. 644;, 

Sutton v. United States, 256 U..S..575j 579, 580; | 
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Talcottw. United States, 23 Fed. (2d) 897,901; 
United States v. Woolner Distilling Co., 52 Fed 
(2d) 666, 668; 

United States v. Butte A. & P. Ry. Co., 38 Fed. (2d) 
871,874; 

United States v. Bartron, 35 Fed. (2d) 765, 768; 
Champ Spring Co. v. United States, 38 Fed. (2d) 
988, 990; 

United States v. Hart (D. C., E. D. Pa.), 12 Fed. 
Supp. 596, 597. 

Appellant seeks to limit these decisions to cases 
where the suits are for recovery of public money, but 
it is submitted that no such distinction can be drawn. 
The theory of these cases, as is pointed out in Barnes 
v. D. C., 22 Ct. Cl. 366, is that the doctrine of money 
paid under mistake of law cannot be recovered ap¬ 
plies to “individuals dealing with their own money, 
where nobody but themselves suffer for their ignor¬ 
ance, carelessness or indiscretion.” In the instant 
case it is clear that the receiver was not dealing with 
his own money, but with money which he held as a 
public officer in trust for the depositors of the in¬ 
solvent bank. 

In many recent cases the precise point urged by 
appellant has been decided with reference to re¬ 
ceivers of insolvent national banks, and in none of 
them has appellant’s contentions been upheld. Thus, 
in Leonard v. Gage, et al., 94 Fed. (2d) 19, decided 
January 4, 1938, and dealing, so far as the question 
of estoppel is concerned, with substantially the same 
circumstances here urged by appellant, it was said: 

“Coming to the second point, it follows from 
what we have said that the receivers of the na¬ 
tional banks are not precluded from reclaiming 

12 


the securities pledged, or their proceeds, because 
of the correspondence had between the state bapk 
receivers and the Comptroller of the Currency. 
And we think that they are not precluded by 
the circumstances surrounding the sale of the 
securities and the application of their proceeds 
in liquidation of the deposit accounts, all of 
which occurred prior to the decision in the Pot- 
torff case and was due to mistake of law on thje 
part of all parties concerned. The funds derived 
from the sale of the pledged securities were re¬ 
ceived by officers of the court who hold them for 
the parties legally entitled to them; and it \s 
well settled that the rule precluding the recovery 
of voluntary payments does not apply to pay¬ 
ments made to an officer of the court under mis¬ 
apprehension of legal rights. 

“Furthermore, the receivers of the national 
banks were administrative officers of the United 
States. Ex parte Chetwood, 165 U. S. 443, 45$; 
United States v. Weitzel, 246 U. S. 533, 534j; 
Liberty Nat’l Bank v. McIntosh (C. C. A. 4th), 
16 F. (2d) 906, 910. The rule is applicable, 
therefore, that payments voluntarily made by ah 
officer of the United States under a mistake of 
law may be recovered. Wisconsin Central R . 
Co. v. United States, 164 U. S. 190, 212. As was 
well said by the Circuit Court of Appeals of the 
Seventh Circuit, speaking through Judge Lind- 
ley in Granzow v. Village of Lyons, supra, 89 F|. 

(2d) 83,85: j 

“ ‘But it is said that the preferential payments 
had been made at the instance and with the aph 
proval of the Comptroller. This in no wise al^ 
ters the situation. In Wisconsin Central R. R. 
v. United States, supra, the Supreme Court hel$. 
the Postmaster General included within the class 
of those whose wrongful payment may be recovf 
ered. There is no reason why the comptroller 



should have any greater power to bind the gov¬ 
ernment by approving a payment contrary to 
law. Such was the 'reasoning of the ‘court in 
O’Connor v. Rhodes, 65 App. D. C. 21, -79 F. 
(2d) 146. There the previous payments were 
recovered, although they had been made at the 
instance and with the approval of the Comp¬ 
troller J The Supreme Court affirmed in 297 
U. S. 383, 56 S. Ct. 517, 80 L. Ed. 733. A simi¬ 
lar recovery was allowed in Mays v. Wilkinson 
(D. C.), 12 Fed. Supp. 350. There was and 
could have been no estoppel as to either the re¬ 
ceiver or the comptroller which would work a 
binding effect upon the payment of money made 
by them as United States officers under misap¬ 
prehension of the law!’ ” 

Also, in Hood v. Hardesty, Receiver , 94 Fed. (2d) 
26 decided January 4, 1938: 

“On the second question, the position of de¬ 
fendant is that there was a voluntary payment of 
defendant’s deposit under mistake of law, and 
that payment so made cannot be .recovered. 
There are two answers to this: first, that the re¬ 
ceiver of a national bank is an administrative of¬ 
ficer of the United States and is not bound by the 
rule precluding the recovery of money volun¬ 
tarily paid under mistake of Jaw.; second, that 
to permit the assets of the failed national bank 
to be thus applied in extinguishment of unse¬ 
cured claims for deposits would contravene the 
federal statutes forbidding preferences to credi¬ 
tors and requiring the equal and ratable distri¬ 
bution of assets. 12 USCA 91 and 194. This 
matter has been fully discussed in the case of 
Leonard et al. v.-Elliott et-al., this day decided, 
and what is there said need not ‘be ; here re- 
;peated.” 
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In Maxwell, et al . v. Tarrant County Water Con\ 
trol and Improvement District, Nos. 650 and 645 id 
Equity, decided on February 15, 1938 by the District 
Court of the United States for the Northern District 
of Texas, Fort Worth Division, the court said: 

“Moreover, it is said, the Comptroller of the 
Currency with full understanding authorized 
and ratified all the transactions above detailed 
and his authorization and ratification is not only 
conclusive fact finding but assumes for present 
purposes res adjudicata finality behind which 
this court should not go. These contentions can r 
not be sustained.” 


In Rusch v. Baer, 18 Fed. Supp. 732, suit wa$ 
brought by the receiver of a national bank to recover 
payments made to the township treasurer and the 
school trustees to release assets of the bank pledged 
to secure deposits of these funds. Upon the queSh 
tion of estoppel the Court said, at pages 733 and 734: 

“Can these preferential payments be recovered 
back? On the part of the defendants it is con^ 
tended that the preferential payments cannot b^ 
recovered back because the ultra vires and ill^ 
egal contract has been fully executed. In subp 
stance, this contention is that the Comptroller 
and the receiver ratified the illegal act of th£ 
bank; that, having ratified the contract, th^ 
plaintiff is now estopped to assert its invalidity. 
This contention ignores the proposition that th^ 
prohibition is statutory. Neither the bank nor 
the receiver had any power to waive the status 
tory prohibition.” 
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In City of Chicago v. Harry Joseph, Receiver, 
cases 6246 and 6247, decided by the United States 
Circuit Court of Appeals for the Seventh Circuit on 
March 2, 1938, it is said: 

“Under Marion v. Sneeden, 291 U. S. 262; 
Texas & Pac. R. Co. v. Pottorjf, 291, U. S. 24; 
Sneeden v. City of Marion , 64 F. (2d) 721 
(CCA7); Granzow v. Village of Lyons, 89 F. 
(2d) 83 (CCA7), if we are permitted to accept 
the averment that the securities were those of the 
bank and that defendant was so advised, the 
pledge was invalid, and, as we said, in the last 
mentioned case, ‘being void the transaction could 
not be confirmed, ratified, enforced or rendered 
enforcible by the application of any doctrine of 
estoppel or otherwise. California Bank v. Ken¬ 
nedy, 167 U. S. 362; McCormick v. Market 
Bank, 165 U. S. 538; Central Transportation v. 
Pullman, 139 U. S. 24. This is because not 
merely that the bank ought not to make the con¬ 
tract, but that it could not legally make it. Rati¬ 
fication is impossible if there is no power to con¬ 
tract. Central Transportation v. Pullman , 139 
U. S. 24. And knowledge of the lack of existence 
of authority is conclusively presumed. Mc¬ 
Cormick v. Market Bank, 165 U. S. 538.’ And 
as the Supreme Court observed, in Texas & Pac. 
R. Co. v. Pottorff, supra , the illegal result of 
such pledge may not be achieved by circum¬ 
stances.” 

IV. Neither Custom nor Usage, nor Sanction and 
Approval by the Comptroller of the Currency 
can Legalize the Pledge. 

The argument advanced by appellant, that custom 
and usage could establish the legal right to make the 
pledge herein question, is based on cases which hold 


16 


that custom and usage should be looked to as an a^d 
in construing a particular statute. There is no case 
that holds that an assumption by an executive officer 
of the existence of a power which has not been con¬ 
ferred can be made equivalent to the legal grant 0f 
that power simply by custom and usage, no matter 
how long continued. As was said by the Suprenie 
Court in City of Marion v. Sneeden, 291 U. S. 262: 

j 

| 

“In some States national banks had, prior to 
the 1930 amendment, frequently pledged assets 
to secure public deposits of the State or of a po¬ 
litical subdivision thereof; comptrollers of the 
currency knew that.this was being done; and 
they assumed that the banks had the power so to 
do. But the assumption was erroneous, 
contention that such power is generally necessary 
in the business of deposit banking has not been 
sustained.” 

In view of Sec. 194 of Title 12 of the U. S. Cod^, 
which requires a ratable distribution of an insolvent 
bank’s assets among its creditors, and of Sec. 91 qf 
Title 12 of the U. S. Code, which prohibits and d^- 
dares void preferential transfers of a bank’s assetjs 
in contemplation of insolvency it can not be argued 
that any custom or usage could legalize this pledg^. 

On this point the Supreme Court said in Texas & 
Pacific Ry. v. Pottorff, 291. U. S. 245, 255: 

“To permit the pledge would be inconsistent 
with many provisions of the National Bank Acf 
which are designed to ensure, in case of disaster, 
uniformity in the treatment of depositors and a 
ratable distribution of assets. Compare Davis 
v. Elmira Savings Bank, 161 U. S. 275, 290. Thi§ 
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policy of equal treatment was held to preclude, 
in case of a national bank, even the preference 
under Sec. 3466 of the Revised Statutes which 
otherwise is accorded to the United States when 
its debtor becomes insolvent. Cook County Na¬ 
tional Bank v. United States, 107 U. S. 445. The 
effect of a pledge is to withdraw from the bene¬ 
fit of one depositor part of the fund to which all 
look for protection.” 

This defense also has been presented and uni¬ 
formly overruled in other cases where receivers of in¬ 
solvent banks have sought to recover pledged assets. 

Thus, in City of Fort Worth v. McCamey, 93 Fed. 
(2) 964, decided December 16, 1937, by the U. S. 
Circuit Court of Appeals for the 5th Circuit, the 
court said: 

“On July 19, 1930, the Comptroller of the 
Currency, in a carefully reasoned letter, in¬ 
structed the receiver that the pledge of the se¬ 
curities was valid and to be respected, notwith¬ 
standing decisions to the contrary effect by the 
Texas Commission of Appeals in Foster v. City 

of Longview, - Tex. -, 26 S. W. (2) 

1059, and Austin, Banking Commissioner v. 

Lamar County, -Tex. -, 26 S. W. (2) 

1062. That his conclusion was erroneous is es¬ 
tablished by Sneeden v. City of Marion, 291 
U. S. 262, and Lewis v. Fidelity & Deposit Co., 
292 U. S. 559, decided in 1934. But it is put for¬ 
ward as binding on the bank, its shareholders 
and depositors on the authority of such cases as 
Liberty National Bank v. McIntosh, Comp¬ 
troller, 16 Fed. (2d) 906; Kennedy v. Gibson, 
8 Wall. 498; Bushnell v. Leland, 164 U. S. 684. 
* * * If the Comptroller makes a gross error 
either in ordering the receiver to abandon an 
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asset or in allowing a secured or unsecured clairh, 
we think that those interested in the assets ai+e 
not to be held without remedy. 

“On the merits the Court found that the 
pledge by the Bank of its securities to obtain this 
deposit of public money was according to the 
practice of banks in Texas, was known to the 
Comptroller and acquiesced in by him. The 
Comptroller said as much in his decision not tjo 
sue the City, and in his testimony. There is n;o 
doubt of the good faith of the pledge and that all 
parties thought it valid. The case is one of gre^t 
hardship, but we must hold the invalidity of the 
pledge settled by what was said in the cases of 
S nee den v. City of Marion, 291 U. S. 262, and 
Lewis v. Fidelity & Deposit Co., 292 U. S. 559. 
These cases assert that prior to the Act of June 
25, 1930, a national bank was without power tp 
pledge its assets to secure general deposits of 
public money, irrespective of what State banks 
could or did do. See also Webb v. American 
Surety Co., 88 Fed. (2) 171.; Granzow v. Vil¬ 
lage of Lyons, 89 F. (2) 83; Collins v. School 
District, 72 Fed. (2) 339; Utter v. Eckerson, 7$ 
Fed. (2) 307.” 

! 

Similarly in Leonard v. Gage and Elliott, Receiv¬ 
ers, 94 Fed. (2) 19, decided on January 4, 1938, by 
the U. S. Circuit Court of Appeals for the 4th Cir¬ 
cuit, it was said: j 

i 

“And it is perfectly clear that the powers of 
the national banks under the act of Congress 
creating them could not be enlarged, either by 
the order of the District Judge specifying the 
kinds of security which the receivers might accept 
for deposit, or by the letter of the Deputy Comp¬ 
troller of the Currency to the effect that the 
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Comptroller’s office would not disapprove 
pledges which it was beyond the statutory pow¬ 
ers of the banks to make.” 

And in Maxwell and Porter, et al. v. Tarrant 
County Water Control and Improvement District, 
Nos. 650 and 645 in Equity, the District Court of 
the United States for the Northern District of Texas, 
Fort Worth Division, said: 

“The practice of securing public deposits by 
pledges of assets was not necessary nor incidental 
to the business of such banks. Generally, the 
Supreme Court found such practice was not 
customary, and while the evidence in the present 
case is contrary to that finding, it is thought that 
custom will not vitalize void transactions. The 
authorities cited leave no doubt that attempted 
pledges for such purposes were void. Texas & 
Pac. Ry. v. Pottorff, supra; Marion v. Sneeden, 
supra; Kavanaugh v. Fash, supra. No rights 
arise on an ultra vires contract even though the 
contract has been performed and consequently 
estoppel is not a defense here. What a corpora¬ 
tion cannot bind itself to do, the courts will not 
compel.” 

Nor is there any conflict between these cases and 
that of United States v. Midwest Oil Co., 236 U. S. 
459 (1914) cited on page 38 of appellant’s brief. For, 
in the Midwest Oil Case it was clearly stated that 
custom and usage could not create a power where 
none existed, but might raise a presumption that such 
power existed. We have already shown that there 
was no power in the bank to make the pledge, so 
obviously no custom or usage can here raise a pre¬ 
sumption of power. 




Similarly in United States v. MacDaniel, 7 Pet. jl, 
the only other case cited by appellants in this 
connection, the sole question was the proper con¬ 
struction of a statute and it was held that custom and 
usage under the statute should be considered in ar¬ 
riving at the proper construction. 

| 

As was said by the court in the Midwest Oil Cas'e, 
at page 474: 

“Nor do these decisions mean that the Execu¬ 
tive can, by his course of action, create a power!” 


V. Bank did not Become a Trustee ex Maleficio ns 
to these Deposits. 

Inasmuch as this appellant relies upon the brief qf 
the Merchant Fleet Corporation to support its con¬ 
tention in this regard, we refer the Court to pages 
18 to 25 of our brief, dealing with the Merchant Fle^t 
deposit, as a complete refutation of this contention. 
The record shows (p. 79) that these funds of the In¬ 
land Waterways Corporation which were deposited 
with the Commercial National Bank, were composed 
in part of revenues received from its operations and 
in part of money appropriated by Congress in pay¬ 
ment for its stock (R. 79). 


As pointed out on pages 7 to 16 of our brief deal¬ 
ing with the Merchant Fleet deposits, it is clear 
that these were private moneys, just as were the 
moneys of the Fleet Corporation. Even if it be as^- 
sumed, for the purpose of this argument, that the de- 

' i 

posits were of public money, no trust arose because 
this appellant has failed to trace its deposits into any 
res coming into the hands of the receiver. There-l 


fore, this contention must be denied upon the prin¬ 
ciples set forth in our brief dealing with the Mer¬ 
chant Fleet Corporation. 

Conclusion 

It is submitted that the Court below committed no 
error in entering a decree against appellant in favor 
of the Receiver of the Commercial National Bank of 
Washington, and that such decree should be affirmed. 

Respectfully submitted, 

SWAGAR SHERLEY, 

i Charles F. Wilson, 

1 H. B. Weaver, Jr., 

George B. Springston, 
Attorneys for Appellee 
Cary A. Hardee, Receiver. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

i 

October Term, 1937 j 

I 

I 

i 

-- i 

i 

No. 7056 

Inland Waterways Corporation, United States 
Shipping Board Merchant Fleet CorporatloN, 
Harry H. Woodring, Secretary of War, et ai|, 

APPELLANTS 

V . 

Cary A. Hardee, Receiver of Commercial Na- 

_ _ I 

tional Bank of Washington, D. C., a Corpo¬ 
ration 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

| 

| 

— 

i 

•RRTEF FOB. APPELLANTS GEORGE H. SEEN, SECRETARY 
OP WAR, AND H. A. A- SMITH, GENERAL PURCHASING 
OFFICER AND CHIEF OF WASHINGTON OFFICE, PANAMA 
CANAL 

This appeal is from a decree (R. 100,1Q1) grant¬ 
ing a motion of plaintiff below, appellee here, to 
Strike out the substantial part of these appellants’ 
answer to plaintiff’s amended bill, 1 and for a decree 

1 The appellants (defendants below) elected to stand on 
their answer and stipulated that a final decree might be 
entered instead of a pro confesso (R. 101). 


i 

I 

I 

i 

i 
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pro confesso against appellants (who were defend¬ 
ants below). This decree also directed the pay¬ 
ment of an amount representing the value of cer¬ 
tain assets of the Commercial National Bank of 
Washington, D. C., which had been pledged by the 
Bank to secure a deposit in the Bank of moneys 
designated as ‘ ‘ Canal Zone Funds. ’ ? 2 

THE EACTS 

On May 1, 1911, the then Secretary of War 
opened a deposit account in the Commercial Na¬ 
tional Bank, designated "Government of Canal 
Zone.” (Amended Bill of Complaint, par. 12, 
R. 6.) This deposit was made pursuant to a con¬ 
tract dated May 11, 1910, entered into between the 
then Secretary of War and the Bank. A copy of 
that contract is made Exhibit (C-l) to the amended 
Bill (R. 17-21). This contract was declared to be 
"in renewal and amendatory” of an agreement 
entered into by and between the Government of the 
Canal Zone and the Commercial National Bank, 
date of January 19, 1909 (R. 18). It was supple¬ 
mented by a further agreement of April 13, 1913 
(R. 85). 


2 The bill also set up separate causes of action arising out 
of transactions involving deposits by the Inland Waterways 
Corporation, the United States Shipping Board Merchant 
Fleet Corporation, the Attorney General as successor to the 
Alien Property Custodian, and the Government of the 
Philippine Islands. The deposits of the Canal Zone, the 
Merchant Fleet Corporation, and the Inland Waterways 
Corporation are presented by this appeal. Each is treated 
in a separate brief. 




In that contract the Secretary of War was identi¬ 
fied as “the executive officer of the United States 
charged by the President with the supervision add 
control over the governmental affairs of the CangL 
Zone.” It recites that the Secretary “desires to 
secure a safe and sure place for the deposit, custody, 
safekeeping and disbursement of” funds whi<jh 

have been and will be collected and received bv the 

* 

administrative officers of the Canal Zone (Article 
I). The Bank guarantees that it has a suitable 
place therefor and is prepared to undertake the 
custody and safe-keeping of and accounting for 
said moneys and funds (Article II). It set forlih 
that there was on deposit with the Bank on March 
1, 1910, under “the original agreement of January 
19,1909” $1,254,754.92, and that there would be left 
on deposit thereafter such part of the moneys aiid 
funds covered by the agreement as might be found 
convenient and necessary (Article III). Tlje 
Bank “in consideration of the benefits it will derive 
from being made such place of deposit, the mutual 
entering into of the agreement herein set forth, afid 
the deposit with it of such moneys and funds, 
undertakes and agrees to receive and safely keej) 
and disburse and properly account for all moneys 

i 

and funds deposited with and turned over to it by 
the Treasurer of the Canal Zone, or by other agentfe, 
or representatives of the Secretary of War” (Ar¬ 
ticle IV). 

“As security for the safe-keeping and prompt 
payment of the moneys and funds deposited under 
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this agreement and the faithful performance there¬ 
of, the Bank has deposited with * * * General 

Purchasing Officer of the Isthmian Canal bonds of 
the par value of one million, Two Hundred and 

Ninetv-four Thousand Dollars.’’ These bonds 
•/ 

were then deposited in the vaults of the American 
Security and Trust Company (Article IX). 

The Bank further agreed that in the event it 
failed to make prompt payment or to safely keep 
the moneys and funds deposited with it or other¬ 
wise failed to faithfully perform all the provisions 
of the agreement, “said bonds shall become the 
property of the Secretary of War and may be 
either retained by him or may be sold, transferred, 
and conveyed * * * by the said Secretary of 

War, or his duly authorized agent, as his absolute 
property, and the proceeds realized from the said 
sale or sales shall be applied * * * to the liqui¬ 

dation of any amount due by the Bank under this 
agreement” (Article X). 

Under this agreement there was deposited from 
time to time funds of the Canal Zone. On Febru¬ 
ary 27, 1933, the Bank closed its doors and sus¬ 
pended operations and was found and determined 
to be insolvent by the Comptroller of the Currency, 
who on February 28, 1933, appointed a Receiver 
who brought this suit (Bill. par. 9, R. 3). 

At the time o£ the suspension of the Bank, the 
credit balance in this account amounted to $711,- 
622.92. The par value of the securities deposited 
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to insure these deposits was at that time $791,000.00 
(Bill, par. 12, R. 6; Ans. par. 12 (R. 83)). After 
the closing of the Bank, the Secretary of War di¬ 
rected the General Purchasing Officer of the Pan¬ 
ama Canal to take over the pledged bonds and ihe 
Receiver “acting under mistake of law” acqui¬ 
esced (Bill, par. 12, R. 7; Exhibit C-^3, R. 21, 2^). 
The Comptroller of the Currency sanctioned ^nd 
approved the taking over of these securities (Aps. 
R. 85). 

I 

THE LEGAL PREDICATE OF THE AMENDED BILL 

The theory upon which the suit is brought is that 
there was no authority for the pledge of the securi¬ 
ties by the Bank to the Secretary of War; that 
the action of the Receiver in acceding to the tak¬ 
ing over of the securities was taken under a mistake 
of law and that the securities or the proceeds 
thereof were and are held by the Secretary of Wpr, 
in trust, for the benefit of the depositors, creditors, 

and stockholders of the Bank and as such are re- 

| 

coverable from these defendants (Bill, par. 12, 
E. 7). 

THE DEFENDANTS’ ANSWER 

I 

The answer denies that the pledge and deposit 
of the securities was without authority of law, ahd 
denies that said securities or the proceeds thereof 
were or are held in trust and are recoverable. It 
averred that the making of the contract for tjie 
deposit and delivery of the securities was within 
the authority and power of the Secretary of Wpr, 


i 
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conferred upon him by Acts of Congress and by 
regulations promulgated pursuant to statutory 
authority; that the securities pledged were law¬ 
fully in the possession of the Secretary of War 
(Ans. par. 12, R. 83, 84). 

It was further alleged that the deposits for which 
the securities were pledged, consisted almost en¬ 
tirely of moneys received by the Postal Service of 
the Canal Zone as deposit money order funds 
(equivalent to postal savings funds in the United 
States), and money order funds (R. 84). 

The answer then sets up in some detail the stat¬ 
utes and regulations from which the power and 
authority of the Secretary are adduced (R. 84, 85). 

Further, it was asserted that the action of the 
Secretary in negotiating for the giving of security 
to safeguard the deposits and of entering into the 
contract was the subject of correspondence between 
the Secretary of War and the Treasury Depart¬ 
ment and was approved by the Treasury and that 
the entering into the contract with the Commercial 
National Bank was specifically recommended by 
the Comptroller of the Currency and the Secretary 
of the Treasury (Ans. R. 85). 

That this requiring and giving security was in 
accordance with a practice and custom adopted and 
acted upon in respect of other deposits of funds 
under the control of or administered by other de¬ 
partments or agencies of the United States and 
which had continued without objection or challenge 
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for more than twenty years and until after the clds- 
ing of the various banks in which such funds wet*e 
deposited; that such custom and practice were 
known to the Comptrollers of the Currency during 
said period and were recognized and approved \|>y 
them. Moreover, that in the case at bar the Comp¬ 
troller was aware of the proposed taking over jrf 
the securities, made no objection to it, but sanc¬ 
tioned and approved it (E. 85). 

It is also averred that Congress was informed of 
the taking of security for deposits of Canal Zope 
funds by annual reports made by the Commissidn 
to it and by reports made to Committees of Con¬ 
gress dealing with legislation for the Canal Zoiie 
(E. 86). ! 

For separate defenses, it is asserted (E. 86) : | 

1. That the United States is the real party in 
interest and an indispensable party to the suit, oiie 

i 

in whose absence the Court ought not to proceed. 

2. The plaintiff has an adequate remedy at law ip. 
the Court of Claims. 

3. The bill of complaint is multifarious since it 
seeks discovery and relief against defendants other 
than these defendants in respect to matters and 

l 

things in which these defendants are not involved 
or concerned or have any interest. 

4. The plaintiff is not entitled to any recovei* 
against these defendants or either of them, sincd 
he consented to and acquiesced in the taking ovejr 
of the securities by the then General Purchasing 
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Officer and Chief of Washington Office, Panama 
Canal; by reason whereof, plaintiff is estopped 
from suing or recovering. 

5. The plaintiff is not entitled to any recovery or 
relief against defendants because of the doctrine 
in pari delicto , potior est conditio defendentis . 

THE MOTION TO STRIKE 

The motion which the Court granted was to 
strike out paragraph 12 of the answer, which con¬ 
tains the defenses set forth above, and the affirma¬ 
tive, separate defenses 2 and 3 just enumerated; a 
decree pro confesso was also asked (R. 95). 

THE ASSIGNMENT OF ERRORS 

The errors assigned in support of the appeal are 
(R. 103)— 

(1) The Court erred in holding and deter¬ 
mining that there was no authority for the 
pledging by the Commercial National Bank 
of the securities involved to safeguard the 
deposits of the funds of the Panama Canal 
and in not holding and determining that such 

authoritv existed. 

•/ 

(2) The Court erred in not holding and 
determining that the giving of the securities 
bv the Commercial National Bank was war- 
ranted by custom and usage long estab¬ 
lished, well recognized, and unquestioned for 
many years, and also sanctioned by the Sec¬ 
retary of the Treasury and the Comptroller 
of the Currency. 
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(3) The Court erred in not holding and 
determining that the plaintiff was estopped 
from bringing and maintaining this suit by 
the action of his predecessor, the Receiver of 
the said bank, approved by the Comptroller 
of the Currency, in agreeing to the taking 
over of the securities bv these defendants.! 

(4) The Court erred in not holding atid 
determining that even if the pledge of tiie 
securities was illegal, nevertheless the plain¬ 
tiff was not entitled to recover since the par¬ 
ties stand in pari delicto . 

(5) The Court erred in not holding ahd 
determining that the United States is an in¬ 
dispensable party to this suit insofar as tpe 
funds of the Panama Canal are concerned.! 

(6) The Court erred in not holding apd 
determining that the answer of these de¬ 
fendants constituted a complete defense to 
the suit against them; and in not overruling 
plaintiff’s motion to strike and for a decree 
pro confesso. 

(7) The Court erred in sustaining tjie 
plaintiff’s motion to strike and for a dec fee 
pro confesso. 

(8) The Court erred in entering a decree 
against these defendants. 

THE STATUTES INVOLVED 

The statutes pertinent in the consideration of 
this appeal are set forth in the appendix, pages 
46-54. 
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SUMMARY OF THE ARGUMENT 

1. There was full authority for the pledging 
of the securities for the safe-guarding of the 
deposits. 

2. The giving of security for Canal Zone deposits 
was recommended, sanctioned, and approved by the 
Secretary of the Treasury and the Comptroller of 
the Currencv. 

3. The practice of pledging securities to safe¬ 
guard deposits made by government officers and 
agencies has existed undisturbed and unquestioned 
for many years, thus establishing a custom or 
usage. It was known to Congress. 

4. The Receiver is estopped to maintain this suit 
because his predecessor and the Comptroller of the 
Currency approved, agreed to, and sanctioned the 
taking over of the securities. Even if they acted 
under a mistake of law, a recovery cannot be had. 

5. The United States is an indispensable party 
to this suit. 

ARGUMENT 

I 

There was full authority for the pledging of the 
securities to insure the deposits of Canal Zone funds 

The plaintiff’s bill is premised upon the proposi¬ 
tion that in the absence of statutory authority, na¬ 
tional banks lack authority for a pledge such as 
that under consideration here. Reliance is put on 
the decisions in Texas & Pacific Ry. Co. v. Pottorff, 




291 U. S. 245, City of Marion v. Sweden, id. 262, 
and O’Connor v. Rhodes, 65 App. D. C. 21. 

But the question presented here is whether there 
was authority, in this instance, for the pledging, 
for the answer of appellants asserted that there wqs 
and set up the basis for that claim, namely, the 
laws, executive orders, and regulations affecting the 
Canal Zone by virtue of which authority to exaqt 
a pledge for funds such as these, was granted or 
conferred (R. 84 and 85). 

Now, if a government officer or agency is given 
the power to require security or is authorized to 
thus safeguard deposits in national banks, that is 
authority for the banks to give it. Texas & Pacific 
Ry Co. v. Pottorff, supra, p. 257, 258 and notes 11 
and 12; O’Connor v. Rhodes, supra. 

We, therefore, proceed to a consideration of the 
Acts of Congress, Executive orders, and regulations 
affecting the Canal Zone, which we rely upon to 

i 

show authority for the execution of the pledge, j 

It appears that the deposits of Canal Zone funds 
in the Commercial National Bank at the time it 
closed were composed almost entirely of moneys re¬ 
ceived by the Postal Service of the Canal Zonq, 
viz: deposit money order funds and money ord4r 
funds (Ans. R. 84). ! 

The Act of June 28, 1902, c. 1302, 32 Stat. 481, 
Appendix, p. 46, authorized the President to ac¬ 
quire for the United States from the Republic qf 
Colombia, perpetual control of a strip of land not 
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less than six miles wide, extending from the Carib¬ 
bean Sea to the Pacific Ocean, which control was to 
include jurisdiction over said strip and the ports at 
the ends thereof, to make such police and sanitary 
rules and regulations as shall be necessary to pre¬ 
serve order and preserve the public health thereon, 
and to establish such judicial tribunals as may be 
agreed upon thereon as may be necessary to enforce 
such rules and regulations (Sec. 2). 

Section 7 of the Act created the Isthmian Canal 
Commission “to enable the President to construct 
the canal and works appurtenant thereto/’ declared 
that Commission should in all matters be subject to 
the direction and control of the President and 
should make rej^orts to the President of all “their 
actings and doings,” which reports should be trans¬ 
mitted by the President to Congress. 

The Act of April 28, 1904, c. 1758, 33 Stat. 429, 
Appendix, p. 48, authorized the President to take 
possession of the ten mile strip “hereinafter re¬ 
ferred to as 4 the Canal Zone,’ ” acquired from the 
Republic of Panama under treaty. Section 2 
provided: 

That until the expiration of the Fifty- 
eighth Congress, unless provision for the 
temporary government of the Canal Zone be 
sooner made by Congress, all the military, 
civil, and judicial powers as well as the 
power to make all rules and regulations nec¬ 
essary for the government of the Canal Zone 
and all the rights, powers, and authority 


1 o 

13 

granted by the terms of said treaty to the 
United States shall be vested in such persoii 
or persons and shall be exercised in such 
manner as the President shall direct for the 
government of said Zone and maintaining 
and protecting the inhabitants thereof in the 
free enjoyment of their liberty, property, 
and religion. 3 j 

Under the authority thus vested in the President: 
he, by letter of May 9, 1904, to the Secretary of 
War, directed that all the work of construction ot 
the Canal and 4 ‘all the governmental power in and 
over said Canal Zone and its appurtenant territory, 
which by virtue of the Act of Congress approved 
April 28, 1904, and these instructions, shall be 
vested in said Isthmian Canal Commission, shall b^ 
carried on or exercised under your supervision and 
direction as Secretary of War.” 

I 

By that same letter, the President authorized the 
said Commission to make all needful rules and regr 
illations for the government of the Zone and for 
the correct administration of the military, civil, 
and judicial affairs of its possessions until the close 
of the fifty-eighth Congress. It was also thereim 
authorized to “legislate on all rightful subjects of 
legislation not inconsistent with the laws and 

3 The fifty-eighth Congress ended March 1905, and 116 
legislation relating to the Canal Zone was enacted until the 
second session of the Sixty-second Congress. That legisla¬ 
tion will be considered hereinafter, but first we deem if 
advisable to set forth other regulations and orders issued 
in the interim. 


I 

i 
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treaties of the United States * * That 

power was also to “include the power to raise and 
appropriate revenues in said Zone, and all taxes, 
judicial fines, customs duties, and other revenues,” 
levied under the authority of the Commission shall 
be retained, accounted for, and disbursed by said 
Commission for its proper purposes. 

Further, all laws, rules, and regulations of a gov¬ 
ernmental character enacted bv the Commission 

4 / 

were directed to be submitted to the Secretary of 
War for approval and “should your approval be 
withheld * * * then from that time the law, 

rule, or regulation shall thereafter have no force 
or effect.” 

On June 24, 1904, the Secretary of War directed 
the establishment of a postal service in the Canal 
Zone and instructed the Governor of the Canal 
Zone to formulate a plan for such service which 
should include such provisions of the postal service 
of the United States as were not inapplicable to the 
conditions of law and fact existing in the Canal 
Zone. The plan was to be submitted to the Isth¬ 
mian Canal Commission for its action. 

That Commission enacted, September 2, 1904, 
Act No. 8, which in section 42 established a postal 
service to be conducted, regulated, and controlled 
by such of the laws, rules, and regulations of the 
postal service of the United States as are not inap¬ 
plicable to the conditions of law and fact existing in 
the Zone, and the laws enacted and the rules and 
regulations adopted by the Commission. 
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The money order system of the Canal Zone w^s 
established pursuant to a resolution of the Com¬ 
mission of May 2,1906. j 

After the creation of the Postal Savings Systeiji 
for the United States by the Act of June 25, 1910, 
36 Stat. 814, 39 U. S. Code 751 et seq., the President 
by Executive Order of September 8, 1911, estab¬ 
lished a postal savings system for the Canal ZonP. 

By Executive Order of September 5,1914, it was 
provided that money orders might be issued “for 
the accommodation of persons desiring to deposit 
their savings in the post offices of the Canal Zone.f 
Thus, money orders issued for deposits werp 
designated deposit money orders. 4 It is important 
to observe that about 75 per cent of the funds depose 
ited in the Commercial National Bank, which arp 
here involved, consisted of moneys represented by 
such deposit money orders. About 25 per cent 
consisted of moneys received for money orders. 

Now, the Postal Savings Act for the United 

! 

States specifically requires the Board of Trustees 
of that System to deposit postal savings funds in 
banks and that the Board “shall take from such 
banks * * * security * * * to insure the 
safety and prompt payment of such deposits. ” (3^ 
U. S. Code, Sec. 759, Appendix p. 53.) j 

Since the order establishing the postal service of 

j 

4 Deposit money orders were recognized by the Act of 
August 21,1916, 39 Stat. 528, Sec. 6, and September 21,1922^ 
42 Stat. 1008, Sec. 11, now 48 U. S. Code 1324, which pro¬ 
vided for payment of interest thereon. Appendix, p. 51. 
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the Canal Zone made applicable the provisions of 
the postal service of the United States, which were 
not inapplicable to the conditions of law and fact 
existing in the Canal Zone, it is clear that the pro¬ 
visions of the Postal Savings Act insofar as the 
requirement of security for deposits was concerned 
thus became applicable to Canal Zone funds derived 
from deposit money orders. 

Although the terms of the Act of April 28,1904, 
supra, had seemingly limited authority for the gov¬ 
erning of the Canal Zone, yet a period of more than 
eight years elapsed before any further Congres¬ 
sional action was taken. Naturally, questions arose 
as to the legal situation. 

In an opinion dated January 30, 1907, 26 Op . A. 
G . 113, the Attorney General considered a question 
asked by the Secretary of War as to whether by 
Section 2 of the Act of April 28, 1904, the Presi¬ 
dent, as distinguished from the Isthmian Canal 
Commission, was prohibited from putting into ef¬ 
fect by Executive Order needed rules and regula¬ 
tions for the Canal Zone and whether he had lost 
the power to modify rules and regulations of the 
Commission established prior to the expiration of 
the Fifty-eighth Congress. 

The Attorney General held that under the Treaty 
with Panama, it became the duty of the United 
States to provide a government for the territory 
acquired and that (p. 116, 117)— 

in the absence of any provision by Congress 
to effect this object, the President would be 



authorized and obliged by his duty as execu¬ 
tive head of the nation under the Constitu- 

i 

tion to discharge the obligation thus restipg 
upon the nation; and if Congress had takpn 
no action whatever on the subject, the right 
of the President to thus administer the ter¬ 
ritory controlled by the nation would not be 
open to question. In fact, however, Con¬ 
gress, by the first section of the act aboye 
quoted, authorized the President ‘to take 
possession of and occupy on behalf of the 
United States the territory generally kno\yn 
as the Canal Zone, and covered by the terhas 
of the treaty. This authority to take pos¬ 
session of and occupy would, of itself, imply 
the authority to govern in so far as govern¬ 
ment was needful to secure the safety and 
welfare of the inhabitants of the territory 
occupied, whether such inhabitants dwelt 
there at the time of its cession or came there 
for lawful purposes, and with the consent 6f 
the United States afterwards. 

i 

Discussing the provision of the 1904 act, contain¬ 
ing the provision which seemed to limit authority 
to the expiration of that Congress, the Attorney 
General said (p. 117) : j 

In my opinion this provision is to be con¬ 
sidered as declaratory only of what would 
have been the rights and duties of the Presi¬ 
dent if it had not been enacted. It is true 
that by its terms its effect is limited to the 
duration of the Fifty-eighth Congress, but I 
do not understand this as meaning that Con¬ 
gress intended the Canal Zone to be without 
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anv legal government after the period fixed. 
Such a conclusion would be, in my opinion, 
wholly inadmissible, in view of the univer¬ 
sally recognized duty on the part of any civ¬ 
ilized power to provide a government for all 
territory under its control: and the limita- 
tion of time mentioned in this section must 
be interpreted, in my opinion, as inserted 
merely to show that, during the period of its 
own lawful existence, and unless led to hold 
differently by succeeding events, the Fifty- 
eighth Congress intended that the powers of 
government, which it might have lawfully 
exercised over the Canal Zone, should be ex¬ 
ercised, by its authority and under its dele¬ 
gation, by the President or such officers or 
persons as he might employ for the purpose. 
That Congress did not intend, or expect, the 
President’s authority over the Canal Zone to 
end at the time mentioned in the second sec¬ 
tion of the act approved April 28,1904, seems 
clear by the provision in the act approved 
December 21, 1905 (34 Stat. 5), making ap¬ 
propriations to continue the construction of 
the canal, to the effect, that “the President 
shall annually cause to be made, by the per¬ 
sons appointed and employed by him in 
charge of the government of said Canal 
Zone * * * estimates of expenditures.” 
By this provision Congress recognized the 
President as authorized to govern the Canal 
Zone and appoint and employ persons to 
take part in that government. Evidently, 
then, Congress did not consider the power 
expressly, conferred upon the President by 
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section two of the act of Congress approved 
April 28, 1904, as terminating at the tinie 
mentioned in that section. 

His conclusion was that (p. 119)— 

I therefore answer your question in tlje 
negative and advise you that, in my opiniofi, 
the President may now, directly or through 
the persons appointed and employed by him 
to govern the Zone and build the canal, ado]j)t 
needed rules and regulations for the govern¬ 
ment of the Canal Zone, and that he has not 
lost the power to modify any of the rul^s 
and regulations established by the Canal 
Commission prior to the expiration of the 
Fifty-eighth Congress. I 

However, there was express ratification by tb[e 
Act of August 24, 1912, 37 Stat. 560, c. 390, ap¬ 
pendix, p. 49, w’hich in section 2 declared (p. 561) : 

| 

That all laws, orders, regulations, and or¬ 
dinances adopted and promulgated in tile 
Canal Zone by order of the President for the 
government and sanitation of the Canhl 
Zone and the construction of the Panarpa 
Canal are hereby ratified and confirmed ajs 
valid and binding until Congress shall other¬ 
wise provide. 48 U. S. Code 1309. ! 

Section 4 of that act (known as the Panama 
Canal Act) authorized the President to discontinue 
the Isthmian Canal Commission, when in his judg¬ 
ment the construction of the canal was sufficiently 
advanced to render its services unnecessary. He 
was authorized thereafter to complete, govern, and 
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operate the canal and govern the Canal Zone, or t.o 
cause them to be governed through a Governor of 
the Panama Canal and such other persons as he 
might deem competent. The Governor was to be 
appointed by the President and confirmed by the 
Senate. All other persons necessary for the com¬ 
pletion, management, maintenance, operation, gov¬ 
ernment, and protection of the canal and the Canal 
Zone should be appointed by the President, or by 
his authority. 48 U. S. Code 1305. 

Section 7 provided that the Governor of the 
Panama Canal should have official control and 
jurisdiction over the Canal Zone and should per¬ 
form all duties in connection with the civil govern¬ 
ment of the Canal Zone. It further declared that 
unless otherwise provided in the act “all existing 
laws of the Canal Zone referring to the civil gov¬ 
ernor or the civil administration” thereof should 
be “applicable to the Governor of the Panama 
Canal, who shall perform all such executive and 
administrative duties required by existing law.” 
48 U. S. Code 1307. 

By Executive Order of January 27, 1914, effec¬ 
tive April 1, 1914, the President established a per¬ 
manent organization for the canal and the Canal 
Zone. This included an accounting department. 

The regulations governing the accounting de^\ 
partment relate specifically to funds deposited in 

i 

banks, as the Governor’s circular No. 660-61 of 
April 5,1923, provides: 



Postal savings, money orders, clubhouse,, 
and other trust and security funds received 
shall be remitted to depositories in accord¬ 
ance with contracts entered into by the Sec¬ 
retary of War, and disbursed only on vouch¬ 
ers or warrants approved by the auditor. 

It will be remembered that the contract for secu¬ 
rity herein was executed in 1910, following a prac¬ 
tice adopted as to Canal Zone funds in 1909 (R. 85), 
so that the Governor’s circular just referred to 
merely was declaratory of what had been the prac¬ 
tice for about 14 years. 

That Congress recognized and approved the 
practice is indicated by sections 6 and 7 of the Act 
of August 21, 1916, c. 371, 39 Stat. 528, which pro¬ 
vide : 

Section 6. That deposit money orders 
issued in the Canal Zone in lieu of postal 
savings certificates in accordcmce with the 
rules and regulations heretofore established 
by the President, or that may hereafter be 
established by him, shall bear interest at a 
rate not exceeding two per centum per ap- 
num. 

| 

Section 7. That the interest received 
from the Canal Zone money-order funds de¬ 
posited in banks under Canal Zone regula¬ 
tions shall be available to pay the interest 
on deposit money orders authorized by the 
preceding section. Such interest shall also 
be available to pay any losses which ape 
chargeable to the Canal Zone postal service. 
[Italics supplied.] 
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These sections as amended appear as sections 
1324 and 1325 of Title 48 of the U. S. Code. 

Of particular significance is section 1 of the Act 
of February 16, 1933, c. 89, 47 Stat. 812, 48 U. S. 
Code 1323a, appendix, p.^-, which is as follows: 

The postal service of the Canal Zone shall 
be governed by such of the laws, rules, and 
regulations of the Postal Service of the 
United States as are not inapplicable to the 
conditions existing in the Canal Zone, and 
the Governor of the Panama Canal is 
authorized to establish new post offices or 
discontinue those already established, to 
provide such rules and regulations as are 
necessary for the operation of the service, to 
appoint the personnel thereof, and to pre¬ 
scribe the postage stamps and other stamped 
paper which shall be used in such service: 
Provided, however, That the expenses of op¬ 
erating the Canal Zone postal service shall 
be defrayed, so far as possible, from the rev¬ 
enue derived therefrom, the use of which 
for that purpose is hereby authorized. 

This latter statute is clearly in effect a ratifica¬ 
tion of the action and the policy and practice of the 
Canal Zone authorities in respect of postal service 
in the Canal Zone, and is authority for the requir¬ 
ing of security to insure postal service funds, even 
if there were any doubt of the scope and validity 
thereof prior thereto. It may properly be con¬ 
strued as validating prior pledges. McNair, Be - 
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ceiver, etc., v. Knott, Treasurer, U. S. Supreme 
Court, decided December 13, 1937. j 

i 

It should be noted that this statute was enacted 

i 

prior to the closing of the Commercial National 
Bank. 

These enactments of Congress, the orders of ttfe 
President and the regulations adopted for the gov¬ 
ernment of the Canal Zone demonstrate that there 
was authority for the requirement of security nqt 
only for the deposit money order funds, but also fqr 
money order funds and other funds. 

i 

ii ! 

i 

i 

The giving of security for Canal Zone deposits wks 
recommended, sanctioned, and approved by the Secre¬ 
tary of the Treasury and the Comptroller of the 
Currency 

The answer to the amended bill of complaint 
averred that the action of the then Secretary of 
War negotiating for the giving of securities tb 
safeguard Canal Zone deposits and of entering intb 
the contract with the Bank which is here involved, 
was the subject of correspondence between him and 
the Treasury department and was specifically rec¬ 
ommended by the Comptroller of the Currency anb 
the Secretary of the Treasury (R. 85). 

On October 21, 1908, the Chairman of the Isth¬ 
mian Canal Commission brought to the attention 
of the Secretary of War the question of the safe¬ 
keeping of the money of the Canal Zone goverp- 
ment then amounting to more than a million dolb 

37S79—38-4 
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lars. He stated that it was advisable that the funds 
should not remain in hands of the Treasurer of the 
Canal Zone, and also desirable that so much of the 
moneys as were not in constant use, should draw 
interest. He recommended arrangements be en¬ 
tered into with the International Banking Com¬ 
pany, which had branches in the Canal Zone and 
whose main office was in New York City, similar 
to those then existing between the War Department 
and that Company covering the deposit of Phil- 
lippine funds. 

Thereafter, the matter was taken up with the 
Treasury Department, which was asked what bonds 
would be considered satisfactory to secure the de¬ 
posit. The Acting Secretary of the Treasury on 
April 21, 1910, advised, among other things, that 
the kind of bonds named in the press announcement 
of the Secretary of the Treasury of December 18, 
1909, would be satisfactory security; that it would 
be advisable to divide the deposits between two or 
more banks, and that the security should be kept 
in the safe of the Isthmian Canal Commission at 
Washington. 

April 23, 1910, the Secretary of War wrote the 
Secretary of the Treasury asking the latter’s ad¬ 
vice as to whether he would consider a deposit with 
either the Commercial National Bank or the Riggs 
National Bank, at about two per cent satisfactory, 
if the deposit were covered by bonds described in 
paragraphs 2 and 3 of Treasury Department Circu¬ 
lar dated December 24, 1908. To this Secretary 
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MacVeagh replied that it would be, if the deposit 
were covered by bonds described in a Treasury cir¬ 
cular. 

Thereupon the contract of May 11,1910, Exhibit 
0—1 here involved was entered into, as a renewal 
of the contract of January 19,1909. 

Thereafter there was further correspondence in 
respect of opening additional deposit accounts in 
banks in Washington. 

On July 25, 1914, the Comptroller of the Cur¬ 
rency wrote the Secretary of the Treasury in An¬ 
swer to the latter’s memorandum, that the Coin- 
mercial National Bank, the Continental Trust Cjo., 
and, the District National Bank would be pleased!to 
receive Canal Zone deposits and would provide 
securities to secure them. 

i 

Thereupon, Secretary McAdoo wrote the Secre¬ 
tary of War transmitting the Comptroller’s memo¬ 
randum and informing him that the specified banks 
would comply with the regulations of the War 
Department relative to deposit of securities. 

_ I 

The Secretary of War then informed the Secre¬ 
tary of the Treasury that it had been decided!to 
make the new deposit with the District National 
Bank of Washington. 5 


5 Thereupon a contract dated August 18,1914, was entered 
into with the District National Bank for a deposit of Cahal 
Zone funds and the pledge of security by that bank to safe¬ 
guard the deposit. That transaction is involved in a suit 
here on appeal similar in its purpose to the case at bar. It is 
styled Harry H. Woodring, Sec. of War et cd ., v. WardeU , 
Receiver. No. 7055. 

/ i 
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In the face of this record of knowledge, approval, 
and sanction, it is difficult to see any justification 
for the bringing of this suit bv the plaintiff Re¬ 
ceiver, the appointee and representative of the 
Comptroller of the Currency whose predecessor in 
office had recommended exaction of securities to 
safeguard deposits in this case and who knew of 
the action taken in this case and approved of it; 
especially when it was done in reliance on the 
advice of the Secretary of the Treasury and the 
Comptroller of the Currency and was unchallenged 
and unquestioned for more than twenty years. 

We might also suggest that the situation pre¬ 
sented might well call for the application of the 
legal principle, that the construction given to legis¬ 
lative acts by an agency charged with the execution 
thereof adhered to over a considerable period of 
years will be deemed determinately persuasive and 
will not be lightly put aside, U. S. v. Hammers, 221 
U. S. 220, 228; Logan v. Davis, 233 U. S. 613, 627; 
LaRoque v. U. S., 239 U. S. 62, 64; McLaren v. 
Fleischer, 256 U. S. 477, 481; Swendig v. Wash¬ 
ington Co., 2 65 U. S. 322, 331. 

Here the Secretary of War, the Chairman of the 
Isthmian Canal Commission and apparently their 
subordinates considered that the proposed action in 
respect of securities was authorized under the laws 
and rules and regulations governing the Canal Zone. 
The Secretary of the Treasury and the Comptroller 
of the Currency shared that view and did not ex- 
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press any doubt of the legality of it and are cleanly 
shown to have recommended it. Who of all the 
officers of the government would be in better posi¬ 
tion to pass upon the question than these two sihce 
national banks are under their supervision ? 

Furthermore, we submit that the correspondence 
between the Secretary of the Treasury and the 
Secretary of War herein set forth, and particularly 
the advice given and statements made by the Sec¬ 
retary of the Treasury regarding the depositing 
of the Canal Zone funds were tantamount to, and 
a substantial compliance with, the statute authoriz¬ 
ing the Secretary of the Treasury to designate 
national banks as depositaries of public moneys 
(12 U. S. Code, Sec. 90). I 

I 

hi ! 

I 

The practice of pledging securities to safeguard de¬ 
posits made by government officers and agencies bas 
existed undisturbed and unquestioned for many yebrs, 
thus establishing a custom or usage 

The defendants’ answer set up a custom on the 
part of national banks of pledging securities ijor 
deposits like or similar to the deposits in this cdse 
(B. 85). | 

In the letter to -the Secretary of War written 
October 21,1908, by the Chairman of the Isthmian 
Canal Co mm ission (see page 23, supra), he recom¬ 
mended arrangements be entered into for the de¬ 
posit of Canal Zone moneys “ similar to those now 
existing between the War Department and tliis 
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company (the International Banking Company) 
covering the deposit of Philippine funds.” 

This practice in respect to Philippine moneys 
was initiated in 1908. The custom or practice in 
respect of Canal Zone funds was, as we have seen, 
initiated in 1909. Later and in 1921, it was fol¬ 
lowed in respect of funds deposited by the U. S. 
Shipping Board Fleet Corporation and about 1926 
by the Inland Waterways Corporation. 

This practice was not confined to banks in the 

District of Columbia but followed bv banks 

•/ 

throughout the L T nited States, particularly in 
respect of Philippine funds. (See answer para¬ 
graph 15, R. 88, which refers to Philippine 
deposits.) 

It is significant that in the Pottorff case, the 
Court referred to the fact that the record in that 
case was barren of evidence that the practice of 
pledging assets to secure private deposits had ever 
prevailed among national banks and observed that 

only two cases, recently decided, are reported in¬ 
volving such a pledge and noted that in the case 
under consideration there was a specific finding 
that the challenged pledge was the only instance 
wherein that bank had ever pledged assets for a 
private deposit, 291 U. S. 254, 255. 

Further, it was said, pages 256, 257, that the fact 
that the bank had ■ frequently secured private de¬ 
posits by surety bonds lent no support to the con¬ 
tention that the power to pledge was necessary to 
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carry on the business of deposit banking. The 
court went on to state: 

There is, however, no finding that among 
national banks there exists the practice of 
securing by surety bonds some private de¬ 
posits. If there has been such a practice, it 
must have been a secret one; for reference to 
it has not been found in either official re¬ 
ports, or the books on banking or other pub¬ 
lications dealing with financial affairs. 

The observations and statements cited indicate 
that if such practice could have been established, 
that would have been an important factor in t|he 
case. 

i 

Now, in the instant case, there can be no dopbt 
that the practice of pledging was no secret; it (Ob¬ 
tained in respect to other funds similar in charac¬ 
ter deposited in this and other banks in the Dis¬ 
trict. It was followed by many other banks in the 
United States. Further, these funds differ frbm 
the private funds considered in the Pottorff case.j 

Moreover, this practice in respect to Canal Zone 

i 

f unds was known to Congress. In Annual Repofts 
made by the Isthmian Canal Commission to Con¬ 
gress, it was stated that large deposits had be^n 
made in Washington banks. (Annual Reports for 
1909 to 1915, inclusive.) 

In the Annual Report for 1913, the following 
statement appears, p. 415: 

I 

The major portion of the funds of tjie 
Canal Zone have been continued on deposit 
with the two depositories at Washington, 


i 


I 
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D. C., although an amount not exceeding 
$100,000 is deposited in one of the banks on 
the Isthmus. The actual amount in all de¬ 
positories on June 30,1913, was $2,168,339.62, 
secured by the deposit of high-grade bonds 
under control of a representative of the 
Government. 

In the Report for 1914, it was said, p. 328: 

The major portion of the funds of the 
Canal Zone have continued on deposit with 
the two depositories in Washington, al¬ 
though an amount not exceeding $100,000 is 
deposited in one of the banks on the Isthmus. 
The amount on deposit in all depositories 
June 30, 1914, was $1,594,285.53, against 
$2,168,339.62 on June 30,1913. These funds 
are secured by the deposit of high grade 
bonds under the control of a representative 
of the Government. 

And in the Report for 1915, the following, pp. 

278, 279: 

The dejjositaries of the Canal Zone funds, 
including in that term money order, postal 
savings, and clubhouse funds, have been con¬ 
tinued three in number, the District Na¬ 
tional Bank and the Commercial National 
Bank, of Washington, D. C., and the Pan¬ 
ama Branch of the International Banking 
Corporation. On June 30,1913, the amount 
on deposit was $2,168,339.62; on June 30, 
1914, $1,594,285.53; and on June 30, 1915, 
$770,965.18. There is also a small amount 
still remaining in the Riggs National Bank 
of Washington, necessarily left there on ac- 



count of outstanding checks chargeable 
against the deposit. These funds are all Se¬ 
cured by the deposit of high-grade bohds 
under the control of a representative of the 
Government. Interest on deposits during 
the year amounted to $48,798.35, as against 
$61,354.12 received during 1914. 

In a report, House Report No. 1083, 67th Con¬ 
gress, 2d Session, made by a Committee of the 
House of Representatives, on H. R. 11872, which 
became the act of September 21, 1922, c. 370,142 

i 

Stat. 1004, there was set forth a letter dated Sep¬ 
tember 12, 1919, from the then Secretary of W^r, 
Newton D. Baker, to the Speaker of the House,! in 
which he concurred in a recommendation of the 
Governor of the Panama Canal for legislation In¬ 
creasing the rate of interest which should be paid 
on deposit money orders. In that letter, the 
Secretary of War said: 

It should be stated that the postal money- 
order funds of the Canal Zone are deposited 
in banks in the United States upon which 
interest is paid, and which funds are secured 
by the deposit of certain standard bonds. | 

The Secretary recommended an amendment to 
Section 6 of the Act of August 21, 1916, 39 Stat. 
528, which provided for 2 percent interest. This 
was approved by the Committee and was enacted! as 
section 11 of the act of September 21, 1922, supra. 6 

I 

_ 

6 No record of any report on this Bill by a Senate Com¬ 
mittee has been found. Section 11 is now 48 U. S. Code 
1324. Appendix, p. 51. 


So this practice had been in existence twenty-five 
years when the Commercial National Bank sus¬ 
pended. It was well known to Treasury officials, 
including the Comptroller of the Currency and 
sanctioned and approved by them. Now we think 
this custom and practice existing and continuing 
with the advice and consent, certainly with the 
knowledge and acquiescence of the Secretary of 
the Treasury and the Comptroller of the Currency, 
and in this case with the knowledge of Congress, 
establishes a usage and custom in respect to de¬ 
posits such as those here specified. 

This is not a case where the pledge was in the 
teeth of a prohibitory law. Here there was no stat¬ 
ute expressly prohibiting such a pledge; the prac¬ 
tice over a long period of years had been to give 
security. 

What was said in 27. S. v. Midwest Oil Co ., 236 
U. S. 459, is here pertinent. In that case the 
power of the President to withdraw public lands 
reported to contain valuable petroleum deposits 
was upheld, although there was no statutory author¬ 
ity for it. The court said, p. 469: 

We need not consider whether, as an orig¬ 
inal question, the President could have with¬ 
drawn from private acquisition what Con¬ 
gress had made free and open to occupation 
and purchase. The case can be determined 
on other grounds and in the light of the legal 
consequences flowing from a long-continued 
practice to make orders like the one here in- 
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volved. For the President’s proclamation 
of September 27, 1909, is by no means the 
first instance in which the Executive, by a 
special order, has withdrawn lands which 
Congress, by general statute, had thrown 
open to acquisition by citizens. And v 7 hile 
it is not known when the first of these orders 
was made, it is certain that “the practice 
dates from an early period in the history qf 
the government” 

and pp. 472, 473: i 

It may be argued that while these facts 
and rulings prove a usage, they do not estab¬ 
lish its validity. But government is ja 
practical affair, intended for practical men. 
Both officers, lawmakers, and citizens natu¬ 
rally adjust themselves to any long-contin¬ 
ued action of the Executive Department on 
the presumption that unauthorized acts 
would not have been allowed to be so oft^n 
repeated as to crystallize into a regular prac¬ 
tice. That presumption is not reasoning in 
a circle, but the basis of a wise and quieting 
rule that, in determining the meaning of I a 
statute or the existence of a power, w^eig^t 
shall be given to the usage itself—even when 
the validity of the practice is the subject of 
investigation. 

Compare TJ. S. v. MacDaniel, 7 Pet. 1,14,15. 

We therefore submit that this custom and usa£e 
wras authority for the pledge. 


I 

i 

i 


i 


i 
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IV 

The Receiver is estopped to maintain this suit because his 
predecessor and the Comptroller of the Currency 
approved, agreed to, and sanctioned the taking over of 
the securities. Even if they acted under a mistake of 
law, a recovery cannot be had 

After the suspension of the Commercial National 
Bank and on June 16, 1933, the Secretary of War 
directed the then General Purchasing Office of the 
Panama Canal to take over the pledged securities 
(Bill, R. 7, Exhibit C-3, R. 21, 22). 

The bill of complaint alleges that the then Re¬ 
ceiver, “acting under mistake of law’ 7 acceded to 
that action (R. 7). The answer admits the acqui¬ 
escence and consent of the Receiver (R. 83), but 
also avers that the taking over of the bonds was 
“likewise sanctioned and approved by the Comp¬ 
troller of the Currency” (R. 85). This approval 
of the action was contained in a letter of the Deputy 
Comptroller of the Currency dated January 27, 
1934. 

With this record before us, we say that the Re¬ 
ceiver, in the scope of his duties as such, having 
decided upon or agreed to a settlement of a claim 
against the bank, could not institute nor could his 
successor, the present plaintiff, maintain a suit to 
disavow that action. 

We desire to emphasize the fact that in all this 
transaction there was no concealment, fraud, 
duress, or anything of that nature. All parties to 
the transaction knew all the facts. “This was not 
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done in a corner.” It was open to all. There ijs 
and can be no claim that the Receiver and the 

i 

Comptroller of the Currency did not know all the 
facts. ! 

Now we assert that the action of the Received, 

i 

knowing all the facts and acting according to his 
best judgment as to the disposition of this particu¬ 
lar matter, supported and aided therein by the best 
judgment of the Comptroller of the Currency, cop- 
statutes an estoppel to the maintenance of this suit. 
The Receiver had the choice of disaffirming tbe 
pledge or of ratifying it, of consenting to the taking 
over of the securities or of refusing consent. Since 

i 

he elected to consent, neither he nor his successor, 
the present plaintiff, can disavow now. 

The cases relied upon by plaintiff, Texas & Pdc. 
Ry. Co. v. Pottorff, Marion v. Sneedon, and others, 
do not decide the point here presented but deal with 
a different situation. There the Receiver was seek¬ 
ing to set aside or was disavowing an alleged illegal 
contract, agreement, or pledge of a dank. Heife, 
the Receiver is seeking to disavow what in legal 
effect is his own act and conduct. 

The rule of those cases on this point is that equi¬ 
ties or estoppels which might be availed of agaihst 
the bank are not available against the Receiver. 
But nothing is said about estoppels or equities 
which are raised against the Receiver because of his 
own conduct as Receiver . 

The plaintiff’s bill alleges the acquiescence in tjhe 
taking over of the securities was given “ under mis- 

I 

i 

< 


i 

i 

i 

i 
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take of lawV (bill R. 7), but this principle is of no 
help to plaintiff under the circumstances dis¬ 
closed. 

We deem it unnecessary to cite authorities to sus¬ 
tain the general proposition that money paid under 
mistake of law cannot be recovered. 

But there is an exception in respect to certain 
kinds of transactions by public officers. Wisconsin 
R. R. Co. v. United States, 164 U. S. 190, is a lead¬ 
ing case on the exception. 

However, we assert that that exception is not 
available or applicable to this case. First, be¬ 
cause this Receiver is not a public officer in the 
sense in which that term is used in applying the ex¬ 
ception. It is true that he is not an officer of the 
court as is an ordinary Receiver, and that he is 
termed the instrument or the representative of the 
Comptroller of the Currency. O’Connor v. Rhodes, 
65 App. D. C. 21; Wittnehel v. Loughman, 9 F. 
Supp. 465; Hulse v. Argetsinger, 18 F. (2) 944; 
and he is sometimes referred to as an agent or of¬ 
ficer of the United States, Wilson v. Await, 2 F. 
Supp. 465; Auten v. U. S . Nat. Bank, 174 U. S. 
125. However, the description of him as an agent 
or officer of the United States is in contradistinc¬ 
tion to the ordinary Receiver who is an officer of the 
Court. Further, it is established that he stands in 
the place of the bank taking the assets in trust for 
the creditors. Scott v. Armstrong, 146 U. S. 499, 
and represents the bank; its stockholders and cred- 
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itors. O’Connor v. Rhodes, supra; Case v. Terrell, 
11 WaH. 199. 

Secondly: The exception relates to recovery bf 
public money erroneously paid or public property 
so disposed of by a public officer . j 

Now the plaintiff's bill proceeds on the theory 
that these bonds were and still are assets of tRe 
Bank recoverable by the Receiver for the benefit 

i 

of the Bank and its creditors. 

It will be noted that the Wisconsin R. R. case 
was a suit for the recovery of moneys representing 
overpayments made by the Postmaster General jto 
the railroad company for transportation of mails 
and which had been deducted from subsequent 
claims of the railroad for like service. The basis 
of the deduction was that as the railroad was a 
land-grant road, it was entitled to but 80% of the 
full amount. There had been differing construc¬ 
tion of the applicable law, one that full compensa¬ 
tion should be made; then 80%, then full compensa¬ 
tion and lastly, 80%. The Court held that the 80|% 
basis was correct and that the Postmaster Gen¬ 
eral’s misconstruction of the law did not bar Re¬ 
covery. | 

In discussing this exception, the Court said,jp. 
210 : | 

The question is not presented as between ijhe 
government and its officer, or between the 
officer and the recipient of such payments, 
but as between the government and the re¬ 
cipient, and is then a question whether i|he 


i 
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latter can be allowed to retain the fruits of 
action not authorized by law, resulting from 
an erroneous conclusion by the agent of the 
government as to the legal effect of the par¬ 
ticular statutory law under or in reference to 
which he is proceeding. [Italics supplied.] 

The case of Duval v. Z7. S 25 Ct. Cl. 46, cited in 
the opinion, is seen to relate to payments of public 
moneys upon balances certified by the government 
accounting officers. 

Barnes v. District of Columbia, 22 Ct. Cl. 366, 
also referred to in the opinion related to payments 
made under mistake of law, bv officers of the Dis- 
trict on a contract. The Court quoted from the 
opinion of the Court of Claims, thus, p. 212: 

the doctrine that money paid can be recov¬ 
ered back when paid in mistake of fact and 
not of law does not have so general applica¬ 
tion to public officers using the funds of the 
people as to individuals dealing with their 
own money where nobody but themselves 
suffer for their ignorance, carelessness, or 
indiscretion, because in the former case the 
elements of agency and the authority and 
duty of officers, and their obligations to the 
public, of which all persons dealing with 
them are bound to take notice, are always 
involved. 

The Supreme Court added: 

We concur in these views, and are of opinion 
that there is nothing on this record to take 









the case out of the scope of the principle ^hat 
parties receiving moneys illegally paid by a 
public officer are liable ex aeque et bonb to 
refund them. [Italics supplied.] 

We, therefore, confidently contend that the Re- 
ceiver is estopped from recovering in this case. ; 

This estoppel cannot be avoided by a claim that, 
pointing to the Pottorff and Sneedon cases, it is! the 
duty of the Receiver to sue to recover the alleged 
illegally paid proceeds. That could be urged if the 
Receiver had not consented to the transaction, 
under the authority given him by the Comptroller 
of the Currency. So far as the plaintiff Receiver 
is concerned, that action of his predecessor is bind¬ 
ing on him and is in legal effect, the same as iij he 
had himself acted. 

The language used in the Pottorff and Sneedon 
cases must be taken in the setting of those cases. 
We have already noted that those cases involved 
action by the Receiver disavowing action of the 
bank. Here the Receiver is attempting to disavow 
what in effect is his own action. 

Further, it is respectfully submitted, the decision 
of this Court in O’Connor v. Rhodes, supra, dioes 
not foreclose this point. That opinion specifically 
states that two points are considered and decided, 
namely: (1) the right of a depositor to maintain 
the suit without the consent of the Comptroller of 
the Currency and (2) whether a nationaCbank is 
authorized to give security for deposits, in the 
absence of statutory authority therefor. 
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Thus, it seems clear that the question of estoppel 
is open and unaffected bv that decision. 

Y 

The United States is an indispensable party to this suit 

The funds deposited in the Commercial National 
Bank were, as we have seen, almost entirely com¬ 
posed of deposit money order and money order 
funds (75 per cent of the former, 25 per cent of the 
latter). 

Now, as has been pointed out, the Postal Savings 
System Act of the United States was made appli¬ 
cable to the Canal Zone. That act pledged the 
faith of the United States to the payment of such 
deposits. If such funds are diminished because of 
insolvency of a bank, then the United States will be 
compelled to make good. Manifestly in such a 
situation, the Court ought not to proceed to a deter¬ 
mination of the issues in the absence of the United 
States. Nor is this point cured or avoided by the 
fact that what is sought is the recovery of the secur¬ 
ities taken over by the Secretary. They stand in 
place of and as and for the deposits and the same 
considerations would apply and the consequence of 
the recovery of them would be a loss to the govern¬ 
ment. 

But we need not limit the point to the deposit 
money order funds. We put it upon broader 
grounds. 

A survey of the status of the Canal Zone and the 
legislation in respect thereof, covered to some ex- 
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tent under point I of this brief (pp. 10-23), leads 
indubitably to the view that the Canal Zone govern¬ 
ment is but an instrumentality of the United Stated 
for the control of the canal and the Canal Zoni 
The authority and control of the zone is vested ih 
the Secretary of War as the delegate of the Presi¬ 
dent of the United States to administer as property 
or territory of the United States. (See 26 Oy. 
A. C., 113 supra.) \ 

Congress has from the acquisition of this terri¬ 
tory appropriated for its administration and gov¬ 
ernment. For example, see Act of June 30, 1906, 
c. 3914, 34 Stat. 761-2; Act of June 25,1910, c. 384, 
36 Stat. 771-2; Act of August 24, 1912, c. 355, 3f7 
Stat. 483-85; Act of May 15, 1936, c. 404, 49 Stat. 
1307-09. | 

i 

Therefore any loss which would result from the 
recovery of the bonds would be the loss of thie 
United States and there would be a loss because the 

i 

United States would be compelled to pay the money 
orders and repay the deposits represented by the 
deposit money orders. Further, the increment 
arising from interest on these deposits goes to the 
United States. 

No citation of authorities is needed on the propo¬ 
sition that right of an absent party may not he 
adjudicated in its absence. 

The relation of indispensable parties lio 
the suit must be such that no decree can be 
entered in the case which will do justice 1}0 

the parties before the court without affect- 

1 
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ing the rights of absent parties. United 
Shoe Mach. Co. v. U. S., 258 U. S. 461, 456. 

See also Shields v. Barrow, 17 How. 130, 139; 
Minnesota v. Northern Securities Co., 184 IT. S. 199, 
235; New Mexico v. Lane, 243 U. S. 52; and Com¬ 
monwealth Trust Co. v. Smith, 266 U. S. 152. 

We therefore sav that the United States is an 

%> 

indispensable party. 

And for the same reasons, we say that the suit 
is in essence one against the United States, which 
has not consented to be sued in such a proceeding 
as this. 

That the United States is not named on 
the record as a party is true. But the ques¬ 
tion whether it is in legal effect a party to 
the controversy is not always determined by 
the fact that it is not named as a party on 
the record, but by the effect of the judgment 
or decree which can here be rendered. 
Minnesota v. Hitchcock, 185 U. S. 373, 387, 
46 L. ed. 954, 962, 22 Sup. Ct. Rep. 650; 
Kansas v. United States, 204 U. S. 331, 333, 
51 L. ed. 510, 27 Sup. Ct. Rep. 388. 

Louisiana v. McAdoo, 234 U. S. 627, 629. 

Now, we are aware that in the Rhodes case, this 
-court held that that suit was not one against the 
United States. However, that suit did not involve 
the Canal Zone funds but considered funds of the 
U. S. Shipping Board Merchant Fleet Corporation 
and funds held by the Attorney General as suc¬ 
cessor to the Alien Property Custodian. 
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And further the facts as to the character of these* 
deposits and of the interest of the United Stateis 
were not developed as we have developed them in 
respect of the Canal Zone funds. That case was 
considered on the record made on a denial of & 
motion to dismiss. 

It is important to recall the recital of the contract 
or agreement of May 11, 1910, under which the 
deposits were made and the securities pledgee! 
Therein the Secretary of War is thus describe^ 
“the executive officer of the United States charged 

i 

by the President with the supervision and control 
over the governmental affairs of the Canal Zone,! 
and this establishes that the Bank recognized th^t 
it was dealing with the United States, since thje 
President was the delegate of Congress, with powejr 
himself to delegate, in the governing of and legis¬ 
lating for the Canal Zone. This gives emphasis to 
the point that the interest of the United States ^s 
involved and that in reality the suit is against the 
United States. 

i 

In this connection, the case of New York ex rSl. 
Rogers v. Graves, 299 U. S. 401 is helpful as to the 
status of the Canal Zone. That case raised the 
question of whether the salary of the General Couh- 
sel of the Panama Railroad Company was exempt 
from payment of income tax claimed by the Staie 
of New York. The Court held that it was exempt, 
because the Railroad was an instrumentality of the 
Federal Government. In the opinion the coutt 

i 

i 
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discusses the status of the Railroad and also of the 
Panama Canal and the Canal Zone. After re¬ 
ferring to some of the provisions of the Act of June 
28, 1902, and of August 24, 1912, the court said, 
pages 405-406: 

We need not particularize further. 
Chapter 6, Title 48 U. S. C., discloses a large 
body of laws passed by Congress for the 
government and control of the canal, and of 
both the Canal Zone and the railroad com¬ 
pany as necessary adjuncts of the canal. 

That under these laws, the creation, man¬ 
agement and operation of the canal are all 
governmental functions and the laws well 
within the constitutional power of Congress 
to provide for the national defense and to 
regulate commerce under the commerce 
clause of the Constitution, does not admit of 
doubt. California v. Central Pacific Rail¬ 
road Co., 127 U. S. 1, 39; Luxton v. North 

River Bridge Co., 153 U. S. 525. 

***** 

Such being the status of the canal, it re¬ 
quires no argument to demonstrate that all 
auxiliaries primarily designed and used to 
aid in its management and operation, and 
which have that effect, partake of its nature 
and are themselves cooperating regulators— 
or, perhaps more accurately speaking, con¬ 
stitute, with the canal, a single great regu¬ 
lator—of national and international com¬ 
merce. And this, we think, is the effect of 



the inter-relation of the railroad company’s 

i 

activities with the management and opera¬ 
tion of the canal. 


CONCLUSION 


It is respectfully submitted that the Court below 
erred in entering a decree against these defendants 
and that that decree should be reversed. 

David A. Pine, 

I 

Acting United States Attorney .j 
H. L. Underwood, 

Assistant United States Attorney.\ 
Leslie C. Garnett, 

Special Assistant to the Attorney General,\ 
Of Counsel. 




APPENDIX 


Act of June 28,1902, 32 Stat. 481: 

Sec. 2. That the President is hereby au¬ 
thorized to acquire from the Republic of 
Columbia, for and on behalf of the United 
States, upon such terms as he may deem 
reasonable, perpetual control of a strip of 
land, the territory of the Republic of Colum¬ 
bia, not less than six miles in width, extend¬ 
ing from the Caribbean Sea to the Pacific 
Ocean, and the right to use and dispose of 
the waters thereon, and to excavate, con¬ 
struct, and to perpetually maintain, operate, 
and protect thereon a canal of such depth 
and capacity as will afford convenient pas¬ 
sage of ships of the greatest tonnage and 
draft now in use, from the Caribbean Sea to 
the Pacific Ocean, which control shall in¬ 
clude the right to perpetually maintain and 
operate the Panama Railroad, if the owner¬ 
ship thereof, or a controlling interest 
therein, shall have been acquired by the 
United; States, and also jurisdiction over 
said strip and the ports at the ends thereof 
to make such police and sanitary rules and 
regulations as shall be necessary to preserve 
order and preserve the public health thereon, 
and to establish such judicial tribunals as 
may be agreed upon thereon as may be nec¬ 
essary to enforce such rules and regula¬ 
tions. * * * 


( 46 ) 
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Sec. 7. That to enable the President to 
construct the canal and works appurtenant 
thereto as provided in this Act, there i$ 
hereby created the Isthmian Canal Commisf 
sion, the same to be composed of seven mem^ 
bers, who shall be nominated and appointed 
by the President, by and with the advice and 
consent of the Senate, and who shall serv^ 
until the completion of said canal unles^s 
sooner removed by the President, and one of 
whom shall be named as the chairman of said 
Commission. Of the seven members of said 
Commission at least four of them shall bb 
persons learned and skilled in the science of 
engineering, and of the four at least one shall 
be an officer of the United States Army, and 
at least one other shall be an officer of the 
United States Navy, the said officers respect 
tively being either upon the active or the rel 
tired list of the Army or of the Navy. Said 
commissioners shall each receive such com+ 
pensation as the President shall prescribe 
until the same shall have been otherwise fixed 
by the Congress. In addition to the memj 
bers of said Isthmian Canal Commission, th<i 
President is hereby authorized through said 
Commission to employ in said service any 
of the engineers of the United States Arnr^ 
at his discretion, and likewise to employ any 
engineers in civil life, at his discretion, and 
any other persons necessary for the propef 
and expeditious prosecution of said work] 
The compensation of all such engineers and 
other persons employed under this Act shall 
be fixed by said Commission, subject to th$ 
approval of the President. The official salj 
ary of any officer appointed or employed 
under this Act shall be deducted from thq 
amount of salary or compensation provided 

i 

i 

| 

i 
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by or which shall be fixed under the terms 
of this Act. Said Commission shall in all 
matters be subject to the direction and con¬ 
trol of the President, and shall make to the 
President annually and at such other pe¬ 
riods as may be required, either by law or 
by the order of the President, full and com¬ 
plete reports of all their actings and doings 
and of all moneys received and expended in 
the construction of said work and in the per¬ 
formance of their duties in connection there¬ 
with, which said reports shall be by the 
President transmitted to Congress. And the 
said Commission shall furthermore give to 
Congress, or either House of Congress, such 
information as may at any time be required 
either by Act of Congress or by the order of 
either House of Congress. The President 
shall cause to be provided and assigned for 
the use of the Commission such offices as 
may, with the suitable equipment of the 
same, be necessary and proper, in his discre¬ 
tion, for the proper discharge of the duties 
thereof. 

Act of April 28, 1904, 33 Stat. 429: 

Sec. 2. That until the expiration of the 
Fifty-eighth Congress, unless provision for 
the temporary government of the Canal Zone 
be sooner made by Congress, all the military, 
civil, and judicial powers as well as the 
power to make all rules and regulations nec¬ 
essary for the Government of the Canal Zone 
and all the rights, powers, and authority 
granted by the terms of said treaty to the 
United States shall be vested in such per¬ 
son or persons and shall be exercised in such 
manner as the President shall direct for the 
government of said Zone and maintaining 
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and protecting the inhabitants thereof in the 
free enjoyment of their liberty, property^ 
and religion. 

Act of August 24, 1912, 37 Stat. 560: 

Sec. 2. That all laws, orders, regulations! 
and ordinances adopted and promulgated ip 
the Canal Zone by order of the President for 
the government and sanitation of the Canal 
Zone and the construction of the Panam^ 
Canal are hereby ratified and confirmed as 
valid and binding until Congress shall others 
wise provide. The existing courts estab^ 
lished in the Canal Zone by Executive order 
are recognized and confirmed to continue ill 
operation until the courts provided for ip 
this Act shall be established. 48 U. S. Code 
1309. 

Sec. 4. That when in the judgment of th^ 
President the construction of the Panamp 
Canal shall be sufficiently advanced toward 
completion to render the further services oij 
the Isthmian Canal Commission unnecessary 
the President is authorized by Executive 
order to discontinue the Isthmian Cana} 
Commission, which, together with the presj 
ent organization, shall then cease to exist } 
and the President is authorized thereafter tp 
complete, govern, and operate the Panamp 
Canal and govern the Canal Zone, or cause 
them to be completed, governed, and operj 
ated, through a governor of the Panama 
Canal and such other persons as he may 
deem competent to discharge the various 
duties connected with the completion, carei 
maintenance, sanitation, operation, govern¬ 
ment, and protection of the canal and Canal 
Zone. If any of the persons appointed or 
employed as aforesaid shall be persons ip 


i 
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the military or naval service of the United 
States, the amount of the official salary paid 
to any such person shall be deducted from 
the amount of salary or compensation pro¬ 
vided by or which shall be fixed under the 
terms of this Act. The governor of the 
Panama Canal shall be appointed by the 
President, by and with the advice and con¬ 
sent of the Senate, commissioned for a term 
of four vears, and until his successor shall 
be appointed and qualified. He shall receive 
a salary of ten thousand dollars a vear. All 
other persons necessary for the completion, 
care, management, maintenance, sanitation, 
government, operation, and protection of the 
Panama Canal and Canal Zone shall be ap¬ 
pointed by the President, or by his authority, 
removable at his pleasure, and the compen¬ 
sation of such persons shall be fixed by the 
President, or by his authority, until such 
time as Congress may by law regulate the 
same, but salaries or compensation fixed 
hereunder by the President shall in no in¬ 
stance exceed by more than twenty-five per 
centum the salary or compensation paid for 
the same or similar services to persons em¬ 
ployed by the Government in continental 
United States. * * * 48 U. S. Code 1305’. 

Sec. 7. That the governor of the Panama 
Canal shall, in connection with the operation 
of such canal, have official control and juris¬ 
diction over the Canal Zone and shall per¬ 
form all duties in connection with the civil 
government of the Canal Zone, which is to be 
held, treated, and governed as an adjunct of 
such Panama Canal. Unless in this Act 
otherwise provided all existing laws of the 
Canal Zone referring to the civil governor or 
the civil administration of the Canal Zone 
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shall be applicable to the governor of th4 
Panama Canal, who shall perform all sucli 
executive and administrative duties required 
bv existing law. * * * 48 U. S. Code 
1307. j 

Act of August 21, 1916, 39 Stat. 528, 48 U. S; 
Code 1324, 1325: | 

Section 6. That deposit money orders is¬ 
sued in the Canal Zone in lieu of postal savj 
ings certificates in accordance with the rules 
and regulations heretofore established by th6 
President, or that may hereafter be estab¬ 
lished by him, shall bear interest at a rat^ 
not exceeding tw^o per centum per annum. 1 

Section 7. That the interest received froih 
the Canal Zone money-order funds deposited 
in banks under Canal Zone regulations shall 
be available to pay the interest on deposit 
money orders authorized by the preceding 
section. Such interest shall also be available 
to pay any losses which are chargeable to 
Canal Zone postal service. 

Act of February 16, 1933, 47 Stat, 812, 48 U. S' 
Code 1323a: ! 

Sec. 1 . The postal service of the Canal 
Zone shall be governed by such of the laws^ 
rules, and regulations of the Postal Service 
of the United States as are not inapplicable 
to the conditions existing in the Canal Zone!, 
and the Governor of the Panama Canal is 
authorized to establish new post offices or 
discontinue those already established, to pro¬ 
vide such rules and regulations as are necesf 
sary for the operation of the service, to apr 

1 Three per centum by amendatory Act of September 2lj, 
1922, c. 370, sec. 11, 48 U. S. Code 1324. 
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point the personnel thereof, and to prescribe 
the postage stamps and other stamped paper 
which shall be used in such service: Pro¬ 
vided, however, That the expenses of operat¬ 
ing the Canal Zone postal service shall be 
defrayed, so far as possible, from the revenue 
derived therefrom, the use of which for that 
purpose is hereby authorized. 

12 U. S. Code 90: 

All national banking associations, desig¬ 
nated for that purpose by the Secretary of 
the Treasury, shall be depositaries of public 
money, under such regulations as may be 
prescribed by the Secretary; and they may 
also be employed as financial agents of the 
Government; and they shall perform all such 
reasonable duties, as depositaries of public 
money and financial agents of the Govern¬ 
ment, as may be required of them. The Sec¬ 
retary of the Treasury shall require the as¬ 
sociations thus designated to give satisfac¬ 
tory security, by the deposit of United States 
bonds and otherwise, for the safekeeping 
and prompt payment of the public money 
deposited with them, and for the faithful 
performance of their duties as financial 
agents of the Government: Provided, That 
the Secretary shall, on or before the 1st of 
January of each year, make a public state¬ 
ment of the securities required during that 
year for such deposits. And every associa¬ 
tion so designated as receiver or depositary 
of the public money shall take and receive 
at par all of the national currency bills, by 
whatever association issued, which have been 
paid into the Government for internal reve¬ 
nue, or for loans or stocks: Provided, That 
the Secretary of the Treasury shall distrib- 








ute the deposits herein provided for, as faf 
as practicable, equitably between the differ^ 
ent States and sections. 

Any association may, upon the deposilj 
with it of public money of a State or any 
political subdivision thereof, give security 
for the safekeeping and prompt payment oi 
the money so deposited, of the same kind a^ 
is authorized by the law of the State in whicli 
such association is located in the case of 
other banking institutions in the State. 

Act of June 25, 1910, 36 Stat. 814, as amended 
(39 U. S. Code, Secs. 759, 766): j 

Sec. 9. Postal savings funds received un4 
der the provisions of this chapter shall be 
deposited in solvent banks, whether organ¬ 
ized under national or State laws, an^ 
whether member banks or not of the Federal 
reserve system, being subject to national oh 
State supervision and examination, and thd 
sums deposited shall bear interest at the ratq 
of not less than 2*4 per centum per annumj 
which rate shall be uniform throughout thd 
United States and Territories thereof; but $ 
per centum of such funds shall be withdrawn 
by the board of trustees and kept with th^ 
Treasurer of the United States, who shall be 
treasurer of the board of trustees, in lawful] 
money as a reserve. The board of trustees! 
shall take from such banks such security in 
public bonds or other securities, authorized] 
by Act of Congress or supported by the tax¬ 
ing power, as the board may prescribe, ap-l 
prove, and deem sufficient and necessary toj 
insure the safety and prompt payment of 
such deposits on demand. The funds re-j 
ceived at the postal savings depository offices! 
in each city, town, village, and other locality! 
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shall be deposited in banks located therein 
(substantially in proportion to the capital 
and surplus of each such bank) willing to 
receive such deposits under the terms of this 
chapter and the regulations made by author¬ 
ity thereof. * * * 

Sec. 16. The faith of the United States is 
solemnly pledged to the payment of the de¬ 
posits made in postal savings depository 
offices, with accrued interest thereon as 
herein provided. 


O. S. GOVERN VENT PRINTING OFFICE: 1938 



























INDEX. 

Page 

Preliminary Statement .!.. 1 

Summary of Argument.j.. 4 

Argument .i.. 4 

The Rhodes Case. i. . 5 

Pledge not warranted by Section 90 of Title 12, U. S. C. A.|.. 10 

There is no appropriate Act of Congress authorizing the pledge!. * 12 

U. S. Postal Laws prior to Postal Savings Act.j.. 13 

U. S. Postal Savings Act. j. . 14 

Acts by which appellants seek to incorporate Section 759 

of Title 39, U. S. C. A. into Canal Zone Postal Laws.!.. ir> 

Custom and usage cannot legalize the pledge.j.. 23 

Receiver is not estopped and may receive money paid under mis¬ 
take of law... 26 

United States not an indispensable party. L . 33 

Appendix .j.. 37 

| 

Table of Cases Cited. 

i 

Auten v. U. S., 174 U. S. 125.j.. 27 

Baldwin v. Chase Nat’l Bank, 16 Fed. Supp. 918.j.. 35 

Champ Spring Co. v. United States, 38 Fed. (2d) 988.j.. 29 

Chetwood, Ex parte, 165 U. S. 443.|.. 31 

City of Chicago v. Harry Joseph, Receiver, Nos. 6246 and 6247, U. jS. 

Cir. Ct. App., 7th Cir.|.. 33 

City of Fort Worth v. McCanney, 93 Fed. (2d) 964.L . 24 

City of Marion v. Sneeden, 291 U. S. 262.J 5, 23, 24 

Davis v. Gray, 16 Wallace (83 U. S.) 203.L. 35 

Exchange, The, 7 Cranch 116.j.. 35 

Granzow v. Village of Lyons, 89 Fed. (2d) S3. j. . 25 

Heath, Re, 144 U. S. 92.|.. 17 

Hood v. Hardesty, Receiver, 94 F. (2d) 26.|.. 31 

Kendall v. U. S., 12 Pet. 524.|.. 17 

Lane, Secretary of Interior, v. Watts, 234 U. S. 525.|.. 35 

Leonard v. Gage and Elliott, Receivers, 94 Fed. (2d) 19.j.. 25,30 

Liberty National Bank v. McIntosh, Comptroller, 16 Fed. (2d) 906.1. 28 

Maxwell and Porter et al. v. Tarrant County Water Control ;& 
Improvement District, Nos. 650 and 654 in Equity, Dist. Court of 

U. S. N. S. Texas, Ft. Worth Div.j.. 25,32 

Munozo v. Porto Ry. L. & P. Co., S3 F. (2d) 262.j.. 17 

O’Connor v. Rhodes, 79 F. (2d) 146.L. 5 

Osborne v. U. S., 9 Wheaton (22 U. S.) 738.|.. 35 

Pennover & McConnaughy, 140 U. S. 1.j.. 35 

Philadelphia Co. v. Stinson, 223 U. S. 605, 32 S. Ct. 340, 56 L. Ed. 

570 .!.. 9,35 

i 

j 


—4473 



































11 


INDEX 


Poindexter v. Greenhow, 114 U. S. 270. 

Port Newark Nat’l Bank v. Waldron, 46 F. (2d) 296. 

Ruscli v. Baer, IS Fed. Supp. 732. 

South Carolina v. Wesley, 155 U. S. 542. 

Stanley v. Schwalbv, 147 U. S. 50S. 

Texas & Pac. Ry. v. Pottorff, 291 U. S. 245. 

Tindal v. Wesley, 167 U. S. 204. 

Talcott v. United States, 23 Fed. (2d) S97, 901. 

United States v. Barlow, 132 U. S. 271. 

United States v. Bartron, 35 Fed. (2d) 765. 

United States v. Burchard, 125 U. S. 176. 

United States v. Butte A. & P. Ry. Co., 3S Fed. (2d) S71. 

United States v. Carr, 132 U. S. 644. 

United States v. Gilmore, 189 Fed. 761. 

United States v. Hart (D. C.. E. D. Pa.), 12 Fed. Supp. 596, 597. 

United States v. Lee, 106 U. S. 196. 

United States v. MacDaniel, 7 Pet. 1. 

United States v. Midwest Oil, 236 U. S. 459. 

United States v. Woolner Distilling Co., 52 Fed. (2d) 666. 

Utter v. Eckerson, 7S Fed. (2d) 307. 

Webb v. American Surety Co., SS Fed. (2d) 171. 

White v. United States. 3S D. C. App. 131, 199. 

Wisconsin Central R. R. v. U. S., 164 U. S. 190. 

Table of Statutes. 

Act of June 28,1902, 32 Stat. 4S1 (Spooner Act) 3.. 

Act of April 28. 1901, 33 Stat. 429. 

Act of June 25, 1910—U. S. Postal Savings Act, Sec. 759, Title 31 


U. S. C. A. 14,16 

Act of August 24,1912, 37 Stat. 560, Sec. 2. 17, 22 

Act of August 21, 1916, 39 Stat. 52S. IS 

Act of February 16,1933, 47 Stat. 812, 4S U. S. C. A. 1423 a. 20, 22 

Section 90 of Title 12 U. S. C. A. (Sec. 5153, Revised Statutes), 

5, 6, 7, 9,10,11, 13, 14, 15, 22 

Section 91 of Title 12, U. S. Code. 23 

Section 194 of Title 12, U. S. Code. 23 

5 U. S. C. A., Section 3S0. 13 

39 U. S. C. A. 736. 13 

Section 3466, Revised Statutes. 24 

Miscellaneous. 

President's letter to Secretary of War of May 9, 1904. 15,16 

Order from Secretary of War to Chairman of Isthmian Canal Com¬ 
mission, June 24, 1904. 16 

Act No. S of the Isthmian Canal Commission of September 2, 1904_16, 22 

Executive Order of September 8, 1911. 18 

Executive Order of January 27, 1914. 17 

Executive Order of September 5, 1914. 18 

Governor’s Circular No. 660-61 of April 5,1923. 19 


Page 

35 

28 

32 

35 

35 

5,23 

34 

29 

29 

29 

29 

29 

29 

29 

29 

34 

26 

26 

29 

25 

25 

29 

28 


15 

15 








































United States Court of Appeals for the 

District of Columbia 

OCTOBER TERM, 1937 


No. 7056 


INLAND WATERWAYS CORPORATION, UNITED 
STATES SHIPPING BOARD MERCHANT fLeET 
CORPORATION, HARRY H. WOODRING, Secretary 
of War, et al., Appellants, 

j 

vs. 

\ 

j 

CARY A. HARDEE, Receiver of the Commercial Na¬ 
tional Bank of Washington, D. C., a Corporation, 
Appellee. 


BRIEF ON BEHALF OF APPELLEE IN ANSWER TO 
BRIEF FILED BY HARRY H. WOODRING, SECRE¬ 
TARY OF WAR, AND H. A. A. SMITH, GENERAL 
PURCHASING OFFICER AND CHIEF OF WASHING¬ 
TON OFFICE, PANAMA CANAL. 


Preliminary Statement. 

On the 1st day of May, 1911, the Secretary of War dpened 
a deposit account in the Commercial National Bank, which 
was carried under the caption of “Government df the 
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Canal Zone”, in accordance with a certain contract entered 
into by the then Secretary of War and the bank, a copy 
of which is found in the record (p. 61). 

From time to time thereafter the Secretary of War de¬ 
posited various sums of money in the bank and at the 
suspension and closing of said bank on February 27, 1933, 
had a credit balance in the sum of $711,622.92. 

At various dates after the opening of the aforesaid ac¬ 
count and during its existence, the Commercial National 
Bank pledged certain of its assets with the then Secretary 
of War, bv delivery to his subordinate officer, the then 
General Purchasing Officer and Chief of the Washington 
office of the Panama Canal, as security for the repayment 
of the indebtedness of the bank created by the deposit. 

After the suspension of the bank on June 16, 1933, the 
Secretary of War directed Arthur L. Flint, the then Gen¬ 
eral Purchasing Officer and Chief of Washington office 
of the Panama Canal, to take over the bonds which had 
been pledged by the bank, and acting under a mistake of 
law the receiver of the bank acceded to the taking over 
of said bonds. 

Appellee, plaintiff below, by its amended bill of complaint, 
after setting forth the facts in connection with the opening 
of the deposit account, the pledge by the bank of certain 
assets to secure same, and the taking over of said assets 
as above set out, alleged that the pledge was unlawful, 
since the bank was not authorized to make the same, nor 
were the appellants or their predecessors in office author¬ 
ized or required to exact such pledge; that the consent by 
the receiver of the bank to the taking over of the pledged 
assets by an officer of the Panama Canal was made under 
a mistake of law; that the defendants, appellants here, 
held the same in trust, and prayed that the court decree that 
the excess which these appellants received over the other 
general creditors of the bank be returned to said receiver. 




Appellants answered the bill and their answer jset up 
five principle points as a defense to the case: 

(1) Authority for the pledge existed; | 

j 

(2) Estoppel based upon approval of the pledge by the 
Secretary of the Treasury and the Comptroller of the Cur¬ 
rency ; 

i 

(3) Estoppel based upon the known practice of pledg¬ 
ing securities, hence establishing custom and usage; 

° | 

i 

(4) Estoppel based upon agreement of the receiver and 
the Comptroller of the Currency allowing appellants’ pre¬ 
decessors in office to take over the securities; and 

i 

i 

! 

(5) That the United States is an indispensable phrty to 

the suit. i 

Appellee moved to strike all of these defenses an<i for a 
decree pro confc<sso against appellants, which was granted. 
Appellants elected to stand upon their answer and stipu¬ 
lated that a final decree might be entered in place of a de¬ 
cree pro confesso. Accordingly, on September 9, 1937, the 
court below entered a final decree and gave judgment 
against appellants for the sum of $368,327.71, with interest 
at the legal rate from September 1, 1937, said judgment 
representing the value of the pledged assets less tlie divi¬ 
dends which the appellants would be entitled to receive as 
a general and unsecured creditor of the bank. The judg¬ 
ment includes computations and adjustments for interest 
up to September 1, 1937. The decree provides that appel¬ 
lants may receive such further dividends on their claim 
as are paid to general creditors of the bank (R. 101). 
Appellants perfected an appeal from the decree and judg¬ 
ment of the court below and it is upon this record that 
the case is presented to this Court. 

2 / 


i 
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Summary of Argument. 

A national bank has no power to pledge its assets to secure 
deposits, either public or private, unless authorized or re¬ 
quired to do so by appropriate act of Congress, save only as 
to the deposits of public monies made by the Secretary of the 
Treasury in a bank designated as a depository, pursuant to 
Section 90 of Title 12 U. S. C. A. 

There is no claim that the deposits made by Canal Zone 
were public monies of the United States, and consequently 
such deposits were not within the purview of Section 90 of 
Title 12 U. S. C. A. Also the record clearly shows that none 
of the requirements of Section 90 were met, and therefore 
there has been no compliance with this Section, even though 
it be assumed that the giving of security was recommended, 
sanctioned and approved by the Secretary of the Treasury 
and the Comptroller of Currency. 

There is no appropriate act of Congress which authorizes 
a bank to give security for funds of the Canal Zone or which 
requires the Secretary of War to exact security for such 
deposits. Hence the pledge in the instant case was without 
authoritv of law and void. 

Legal authority for such a pledge cannot be established by 
custom and usage, nor can the receiver by his conduct be 
estopped to assert the illegality of the pledge and to recover 
money paid over under a mistake of law. 

Inasmuch as this action is brought to recover assets of 
the bank, and therefore does not relate to the character of 
the deposits made by the officials of the Panama Canal, 
the United States is not a necessary party to this action 
for the recovery of the insolvent bank’s illegally pledged 
assets or their proceeds. 

ARGUMENT. 

That a national bank, save only as to deposits of public 
monies made by the Secretary of the Treasury in the bank 
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j 

i 

I 

i 


as a designated depository pursuant to Section 90, Title 12 
U. S. C. A. (Sec. 45, Act 1864; Sec. 5153 Rev. Stat.) ihas no 
power to pledge assets to secure deposits unless authorized 
or required to do so by an appropriate act of Congress, is 
now definitely settled. 

In Texas & Pacific Ry . v. Pottorff, 291 U. S. 245, the 
court said: 

j 

“National Banks lack power to pledge theif assets 
to secure a private deposit. The measure c*f their 
powers is the statutory grant; and powers not con- 
fered bv Congress are denied.’’ 

Similarly in City of Marion v . Sneeden , 291 U. Si 262, it 
was said: 

I 

“For the reasons stated in Texas & Pacific Ry. Co. v. 
Pottorff , No. 128, decided this day (291 IT. IS. 245, 
ante, 777, 54 S. Ct. 416), we are of opinion that the 
Act of 1864 did not confer the power to pledge assets 
to secure any public deposits except those made under 
Sec. 45 by the Secretary of the Treasury of the United 
States.” | 

In O'Connor v. Rhodes , 79 F. (2d) 146, this Court said: 

“We take the Pottorff and Sneeden cases to hold 
that under the national banking laws a national bank 
has no power to pledge its assets to secure a deposit, 
private or public, unless it is authorized or required 
to do so by an appropriate act of Congress. If we are 
correct in giving the decisions this interpretation, it 
follows that we must have recourse to the statutes to 
answer the question.” 

The Rhodes Case. j 

O'Connor v. Rhodes , 79 F. (2d) 146, was a suit brought 
by a depositor of the Commercial National Bank against 
the Alien Property Custodian, the U. S. Shipping Board 
Merchant Fleet Corporation, and the Comptroller! of the 
Currency, all of whom had deposits with the bank and had 


] 

i 
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obtained security therefor. It was alleged that the pledges 
were illegal and the bill sought the restoration of the ex¬ 
cess of money claimed to have been preferentially paid by 
the receiver of the bank to these various agencies. 

The Comptroller, the receiver and the bank filed a joint 
motion to dismiss, on the ground that the right to bring the 
suit belonged primarily to the receiver and, lacking a show¬ 
ing that demand had been made upon the Comptroller or the 
receiver, and refused by them, the plaintiff had no right to 
maintain the suit. As a further ground, they alleged that 
the Comptroller had authority to exact his particular pledge 
and the bank had authority to make it. 

The Fleet Corporation and the Attorney General—on 
whom the powers and duties of the Alien Property Custo¬ 
dian had been conferred by Executive order—-moved to dis¬ 
miss on the same grounds, and in addition on the ground 
that the deposits in each instance were public moneys of 
the United States entitled to priority of payment under 
Rev. St. Sec. 5153, as amended (12 U. S. C. A. Sec. 90). The 
Attorney General moved to dismiss also on the ground that 
the suit was not maintainable because in effect a suit against 
the United States. The lower court overruled the motions 
to dismiss. 

A special appeal was granted by this Court and a decision 
rendered sustaining the plea of the Comptroller of the Cur¬ 
rency that statutory authority existed for the taking of 
security for the deposits of the Comptroller, but holding 
adversely as to all other defenses. 

In its decision the Court had occasion to pass on most of 
the issues raised by the appellants in this case. In our judg¬ 
ment, the Court’s decision, in addition to holding that a 
national bank has no general power to pledge assets to 
secure deposits , either public or private , plainly determined 



7 


some five propositions of law there and here involved. 
We herewith submit these propositions, followed by the 
language of the Court in support of each: 

(1) That Section 90 of Title 12 U. S. C. A. (Se£. 5153 

of the Revised Statutes) is personal to the Secretary of 

the Treasury and has no bearing in a case where a bank 

was not designated as a depository of public mopies by 

the Secretary of the Treasury and the pledge not ^xacted 

bv him: 

* 

4 4 Taking these allegations as true, we think it fs clear 
that nothing in Rev. St. Sec. 5153 can be said to au¬ 
thorize the taking of a pledge by the several depositors, 
acting independently of the Secretary of the Treasury, 
for the safe return of the deposits. There is hothing 
to show that the deposits were made by direction of the 
Secretary, or that the fund was subject to his check 
or control, but everything to the contrary. 

4 4 There is nothing to show that the depositary bank 
was designated by the Secretary of the Treasury, under 
regulations prescribed by himself, to receive the de¬ 
posits or that he executed the pledges which are the sub¬ 
ject matter of the suit. On the other hand, the state¬ 
ment is that the pledges were in each case takeii (a) by 
the Comptroller, (b) by the Fleet Corporation, and (c) 
by the Alien Property Custodian. ’ ’ 

4 4 The duty imposed on the Secretary, as we tbink, is 
personal and results from the statute we have been dis¬ 
cussing, and that Congress meant its language and pro¬ 
visions to be taken literally follows, we think, from the 
fact that by later acts, to which we shall no\V refer, 
Congress, to cover the cases of deposits of federal funds 
made by others than the Secretary of the Treasury, has 
specifically provided for such cases by appropriate 
statutes.’ ’ 

i 

(2) Wherever Congress expressly directs the custodian 
of federal funds to deposit them in a national bank and to 

3/ | 

i 

i 
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exact security therefor, the bank may legally give the 
security required: 

4 4 And so we reach the further conclusion that wher¬ 
ever Congress by express authority directs the cus¬ 
todian of federal funds, without regard to whether 
they be technically public or private funds, to deposit 
them in a national bank and to exact security from the 
bank for their repayment, the duty thus imposed on 
the custodian authorizes the bank to give the security 
or make the pledge.” 

(3) There is no authorization for a national bank to se¬ 
cure deposits of money by public officers generally: 

“But what we have said as to the deposit of the 
Comptroller is not controlling in the cases of the de¬ 
posits by the Fleet Corporation and the Alien Prop¬ 
erty Custodian, for no statute has been referred to, and 
we know of none, authorizing national banks to secure 
deposits of money by public officers generally. Cer¬ 
tainly Congress has not specifically provided with rela¬ 
tion to funds of the Alien Property Custodian or the 
Fleet Corporation. In this respect, the funds of these 
two depositors are in all respects similar to a private 
deposit unless the fact that they are public moneys, as 
to which we express no opinion, changes the rule, and 
we think it does not; for in the Cook County Bank 
Case it was held that the claim of the United States for 
postal funds (which of course were public moneys) 
deposited by the postmaster at Chicago was entitled to 
no priority of payment from the assets of an insolvent 
national bank over private deposits of private depos¬ 
itors. And so we are obliged to hold that on the present 
state of the record the pledge of securities to the Custo¬ 
dian and Fleet Corporation is invalid.” 

(4) A suit against a government officer to recover trust 
assets of an insolvent national bank is not a suit against the 
United States: 


‘ 4 On the other hand, the excess which the hill charges 
the Alien Property Custodian received over anjl above 
other general creditors of the bank was a part of the trust 
assets of the insolvent bank. It was, therefore} money 
of the bank out of which all creditors were entitled to 
be paid ratably. If it was improvidentially paid to the 
Custodian, it is recoverable, and the officer who$e act is 
responsible for the illegal payment is the responsible 
defendant, and the resort to equity for protection is not 
to be defeated upon the ground that the suit is one 
against the United States. Philadelphia Co. v. Stim- 
son, 223 U. S. 605, 32 S. Ct. 340, 56 L. Ed. 57b. The 
fund is earmarked for a special purpose in the hands 
of the Attorney General, as the acting Alien Property 
Custodian, and no interests of the United Stateis would 
be affected by a decree in the suit. The fact ttjat Con¬ 
gress has authorized the fund to be used for purposes 
of the Alien Property Custodian’s office does not change 
its character or the rights of the parties. W$, there¬ 
fore, hold that this is not a suit against the' United 
States.” (Citing cases.) 

i 

(5) The joinder of several defendants in a suit to recover 
assets pledged to each, does not make the bill of coUaplaint 
multifarious: 

4 4 It is claimed by all appellants that the bill is not 
maintainable because multifarious. We think this point 
overlooks Federal Equity Rule 26 (28 U. S. Cl A. fol¬ 
lowing Section 723), since clearly the bill showis on its 
face sufficient grounds for uniting the causes of action 
against the several defendants in order to proihote the 
convenient administration of justice. And we see noth¬ 
ing in the joinder of the parties defendant prejudicial to 
any of them. See Slater v. Ruggles, 49 App. Dl C. 277, 
263 F. 1021. All have an interest in the suit, ;and the 
court may rearrange the parties as may be proper to 
the end that complete justice may be done.” 

With these principles in mind, we come then to a consider¬ 
ation of the applicability of Section 90, Title 12 U. 6. C. A. 
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and the statutes upon which appellants rely as authorizing 
the pledge to secure the Canal Zone deposits. 

The Pledge of Securities to Insure the Deposits of Canal 
Zone Funds Was Not Warranted by Section 90, Title 12, 
U. S. C. A. 

From the plain wording of the statute, as well as what 
was said by this Court in the Rhodes case, supra , it is evi¬ 
dent that unless the facts disclose (a) that the deposits 
made with the Commercial National Bank were public 
monies of the United States; (b) that the bank was a desig¬ 
nated depository; (c) that the deposit was made by direc¬ 
tion of the Secretary of the Treasury and subject to his 
check or control, and (d) that the pledge was made to the 
Secretary of the Treasury, Section 90 of Title 12 U. S. C. A. 
cannot be invoked to defeat the right of appellee to recover 
the pledged securities or their proceeds. As to the facts 
there is no controversy. The Bill of Complaint alleges that 
the funds deposited were not public monies of the United 
States (R. 11). That the Commercial National Bank was 
not designated as a depository by the Secretary of the 
Treasury (R. 11)That the deposits were made by the 
Secretary of War (R. 6) and the pledge made to the Sec¬ 
retary of War by delivery to his subordinate officer, the 
General Purchasing Officer and Chief of the Washington 
office of the Panama Canal Zone, pursuant to a contract be¬ 
tween the Secretary of War and the Commercial National 
Bank (R. 6). These allegations are not denied. The answer 
of appellants (R. 90) states: 

“Answering paragraph numbered 16, defendant 
Harry H. Woodring and H. A. A. Smith admit that the 
funds and money referred to in paragraph numbered 
12, to wit, the so-called Panama Canal funds, are not 
public funds and are not part of the revenue of the 
United States; that they are not subject to the control 



of the Secretary of the Treasury in his official capacity 
as such Secretary in respect of public moneys of the 
United States; but in this connection they dver that 
the interest accruing on said moneys is part of the rev- 
nues of the United States; and further that ih respect 
of such said moneys as were derived from the j issuance 
of Postal Money Orders, they are funds for |the pay¬ 
ment of which the United States is responsible and 
obligated. 

Said defendants deny that said moneys are not 
moneys of the Panama Canal, as alleged in said para¬ 
graph and on the contrary aver that they are moneys 
of the said Panama Canal. These defendants admit 
that the Commercial National Bank was nev^r desig¬ 
nated by the Secretary of the Treasury as depository 
of the Government of the Canal Zone, but* say j that the 
Secretary of the Treasury did approve the depositing 
in the said Commercial National Bank off moneys of 
the Panama Canal. Said defendants admit jthat the 
Secretary of the Treasury did not exact of jthe said 
Bank, the pledge of the securities given to inisure the 
deposits of the Panama Canal funds, but they gver that 
the Secretary of the Treasury was consulted by the 
Secretary of War in respect of the latter’s proposal 
to require securities for said deposits and approved the 
same.” 

| 

The above quotation clearly shows not only that! there is 
no claim the deposits here in question were publip money 
of the United States and consequently within the |purview 
of Section 90 of Title 12 U. S. C. A., but also that| not one 
of the requirements plainly set forth in the* statute and 
stated by this Court in the Rhodes case have been j met. It 
is submitted that even if the requirements of Section 90, 
Title 12 U. S. C. A., are not tq be taken literally (although 
this Court held to the contrary in the Rhodes case) but are 
to be given a liberal construction, an alleged compliance 
which ignores all of these requirements is no compliance, 
substantial or otherwise. 
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In an effort to elaborate the facts set forth in the above 
quoted portion of their answer, appellants on pages 23-27 
of their brief refer to certain correspondence and conversa¬ 
tion between the Secretary of the Treasury, Comptroller of 
Currency and the Secretary of War, which, while not part 
of the record and consequently not before this Court, are 
urged as showing knowledge, approval and sanction by 
these Government officers. From this appellants “ suggest 
that the situation presented might well call for the appli¬ 
cation of the legal principle that the construction given to 
legislative acts by an agency charged with the execution 
thereof adhered to over a considerable period of years will 
be deemed determinately persuasive and will not be lightly 
put aside” (Appellants” brief, p. 26). 

All of the cases cited by appellants in support of this 
“suggestion” clearly state that this principle is simply one 
to be followed in construing an ambiguous statute. There 
is no ambiguity in Section 90 of Title 12 U. S. C. A., and 
consequently appellants’ “suggestion” is pointless. 

We forbear further discussion of this point, inasmuch as 
it is also covered on pages 16, et seq ., in our brief dealing 
with the Merchant Fleet Corporation. 

There is no Appropriate Act of Congress Authorizing the 

Pledging of Securities to Insure the Deposits of Canal 

Zone Funds. 

It is alleged in appellants* answer that the funds here 
in question were “ almost entirely composed of moneys re¬ 
ceived by the Postal Service of the Canal Zone and consisted 
of deposit money order funds and money order funds” (R. 
84), and because of the alleged character of the funds, au¬ 
thority existed for securing the deposits. 

Now there is no statute, either of the United States or 
of the Canal Zone, which expressly authorizes national 
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banks to pledge their assets to secure deposits of money 
order funds or deposit money order funds or of anjr other 
funds of the Canal Zone, nor is there any such statute 
expressly requiring the Secretary of War or any! officer 
of the Canal Zone to deposit such funds in national banks 
and to exact security therefor. While this is not!denied 
by appellants in their brief, it is urged that the U. postal 
laws require the taking of security for deposits of United 
States money order and postal savings funds and that cer¬ 
tain United States laws are incorporated into the! postal 
laws of the Canal Zone and hence there was “full huthor- 

j 

ity” for the pledging of securities to insure deposits of 
Canal Zone money order and deposit money order funds. 

Before considering the various acts by virtue ot; which 

i 

appellants seek to incorporate U. S. postal laws itito the 
postal laws of the Canal Zone, it is necessary to examine 
the U. S. postal laws. 

(a) United States Postal Laws Prior to Enactment of 

Postal Savings Act. 

■ i 

i 

The original U. S. Postal Act had no provision for a 
postal savings system. A postal savings system \l*as not 
established until the year 1910. Prior to that date, jthe law 
relative to securing postal revenues provided thgt such 
funds should be paid into the Treasury of the United! States, 
or a depository designated by the Secretary of the Treasury. 
(See 5 U. S. C. A., Sec. 380 and 39 U. S. C. A., Sbc. 736.) 
And under Sec. 90 of Title 12 U. S. C. A. (Sec. j5153 of 
the Revised Statutes) the Secretary of the Treasury could 
designate national banks as depositories of publid money 
and exact security therefor. 

We have already shown that the pledges were n<^t made 
pursuant to Section 90, and that such pledge of assets could 
not be upheld as legal, even though the funds had in fact 
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been United States postal funds, and of necessity, even 
though these particular laws be considered as applicable 
in all particulars to the Canal Zone, they would give no 
validity to a pledge of assets to secure deposits of Canal 
Zone postal funds. 

(b) United States Postal Savings Act. 

By Act of June 25, 1910, a postal savings system was 
created in the United States. Sec. 1 of c. 386 of this Act 
of 1910 (Sec. 759, Title 39 U. S. C. A.) requires the Board 
of Trustees of the Postal Savings System to deposit U. S. 
postal savings funds in banks and to take security therefor. 

It is urged by appellants that this section has been incor¬ 
porated into the postal laws of the Canal Zone and is there¬ 
fore authority for the pledge. This section is set out in 
full at page 36 of the appendix. However, certain portions 
of it are of sufficient importance to be quoted here. Thus 
it is provided: 

“Postal Savings funds received under the provisions 
of this chapter shall be deposited in solvent banks.’’ 

“The board of trustees shall take from such banks 
such security in public bonds or other securities, author¬ 
ized by Act of Congress or supported by the taxing 
power, as the board may prescribe, approve, and deem 
sufficient and necessary to insure the safety and prompt 
payment of such deposits on demand. ’ ’ 

It is clear from the quoted provisions that Sec. 759 ap¬ 
plies only to postal savings funds in the United States and 
authorizes the board of trustees of the U. S. Postal Savings 
System to exact security upon making deposits of U. S. 
postal savings funds. Even if this section had been in¬ 
corporated into the Canal Zone postal laws, it would apply 
only to that portion of the deposits here in question made 
up of postal savings funds. Of the deposit in the Com¬ 
mercial National Bank at the time of its closing, only those 
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funds composed of deposit money order funds are claimed 
to be comparable to postal savings funds. We n4ed not 
stress this, as in our judgment these postal savings laws 
were not in fact incorporated into the Canal Zone laws. 

Further, even though these laws be considered a^ incor¬ 
porated into the Canal Zone laws, the requirements; of the 
laws were not complied with by the Canal Zone authorities 
in making deposits and exacting the pledges; no attempt at 
such compliance was ever made, as we shall subsequently 

j 

show. 

I 

i 

(c) Acts by which Appellants Seek to Incorporate Sec. 759 
of Title 39 U. S. C. A. (U. S. Postal Savings Act) 
into the Postal Laws of the Canal Zone. 

i 

The first link in appellants’ chain of delegated and:redele¬ 
gated powers is the Act of June 28, 1902, c. 1302, 32 Stat. 
481 (Spooner Act), by which Congress authorized th0 Presi¬ 
dent to acquire for the United States from the Republic 
of Colombia, perpetual control of a strip of lind not less 
than six miles wide, extending from the Caribbean | Sea to 
the Pacific Ocean. Under Sec. 7 of the Act the Isthmian 
Canal Commission was created in order to “ enable the 
President to construct the canal and works appurtenant 
thereto ’ \ 

The Act of April 28, 1904, c. 1758, 33 Stajt. 429, 
authorized the President to take possession of thq Canal 
Zone, and under sec. 2 it was provided that until the ex¬ 
piration of the 58th Congress, the power to make ail rules 
and regulations necessary for the government of th^ Canal 
Zone should be vested in such person or persons and| should 
be exercised in such manner as the President might j direct. 

On May 9, 1904, the President wrote to the Secretary of 
War, stating that inasmuch as it was impractical for him 
to personally supervise and govern the Canal Zone, he was 
delegating the power to make all rules and regulations for 
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the government of the Zone to the Isthmian Canal Com¬ 
mission, to be exercised under the supervision and direction 
of the Secretary of War. This letter is set out in full in the 
appendix, p. 38, and delegates the power of making rules 
and regulations for the Canal Zone to the Isthmian Canal 
Commission. It gives the Secretary of War general super¬ 
visory powers over the acts of that Commission, but it does 
not give the Secretary of War any authority to adopt any 
rules or regulations for the Canal Zone except through the 
Isthmian Canal Commission . 

Accordingly, by order of June 24, 1904, from the Secre¬ 
tary of War to the Chairman of the Isthmian Canal Com- 
mission( see appendix, p. 39), a temporary postal service 
was directed to be set up by the governor, but the order 
goes on to provide that the plan shall be submitted to the 
Chairman of the Isthmian Canal Commission for such 
action as the Commission shall approve. 

On September 2, 1904, the Isthmian Canal Commission 
enacted Act No. 8 (Appendix, p. 39), which provides: 

“The Postal Service of the Canal Zone shall be con¬ 
ducted, regulated and controlled by such of the laws, 
rules and regulations of the postal service of the 
United States as are not inapplicable to the conditions 
of law and fact existing in the Canal Zone, and the 
laws enacted and the rules and regulations adopted by 
the Isthmian Canal Commission.” 

This order of the Isthmian Canal Commission, while in¬ 
corporating United States Postal Service laws then in 
force, could not and did not purport to incorporate future 
Acts of Congress. Since it was passed nearly six 
years before the Postal Savings Act of the United States 
was enacted by Congress, and seven years before there was 
a Postal Savings system in the Canal Zone, manifestly 
Sec. 759 of Title 39 (U. S. Postal Savings Act) was not by 




this Act of the Commission made a part of the Cafial Zone 
postal laws. 

See Re Heath, 144 U. S. 92; Kendall v. U . S ., 12 Pet. 524; 
Munoz v. Porto Ry. L . & P. Co., 83 F. (2d) 262. 

By Executive Order of September 8, 1911, a year after 
the U. S. Postal Savings system was established a postal 
savings system was provided for the Canal Zoiie. The 
full text of this order is found in the appendix, p. 40). 
Examination of it indicates that while it follows fhe gen¬ 
eral pattern of the U. S. Postal Savings Act and provides 
for a board of trustees, consisting of the Collector of Rev¬ 
enues for the Canal Zone, the Auditor of the Cafial Zone 
Government, and the Treasurer of the Canal, it filoes not 
require or authorize the taking of security for Canal Zone 
postal savings funds, nor does it incorporate anp United 
States postal savings laws, hut is complete in itself. 

i 

As is pointed out in appellants’ brief, by 1912 there was 
a great deal of doubt as to the legality of various ficts and 
regulations by which the Canal Zone had been governed. 
Accordingly, in 1912 Congress, by Sec. 2 of the| Act of 
August 24, 37 Stat. 560, provided: j 

“That all laws, orders, regulations and ordnances 
adopted and promulgated in the Canal Zone by order 
of the President for the government and sanitation 
of the Canal Zone and the construction of the Panama 
Canal, are hereby ratified and confirmed as vfilid and 
binding until Congress shall otherwise provide.” 

j 

While the section of the Act quoted above ratified and 
confirmed “all laws, orders, regulations and ordfiances” 
in effect in the Canal Zone by authority of the President, 
as we have shown, there was no law, order, regulation or 
ordnance having to do with the securing of postal savings * 
funds. The Act further empowered the President to dis¬ 
continue the Isthmian Canal when he saw fit. It will be 
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noted that this Act does not and could not ratify future 
laws, orders, regulations or ordnances of the Canal Zone, 
though it does give legality to all such orders, regulations, 
etc., that had been adopted prior to 1912. 

By Executive Order of January 27, 1914, the President 
terminated the services of the Isthmian Canal Commission 
and set up a permanent organization for the government 
of the Canal Zone. 

It is also important to note here that in 1914 the Postal 
Savings System of the Canal Zone ivas terminated by an 
Executive Order of September 5, which provides: 

“Bv virtue of the authoritv vested in me, I herebv 
establish the following order for the Canal Zone: 

4 4 Section 1. The Executive Order of September 8, 
1911, establishing the Postal Savings System in the 
Canal Zone, is hereby repealed: Provided, That ac¬ 
counts opened in accordance with that order, and the 
regulations established thereunder, shall continue as 
prescribed in said order and regulations until they are 
finallv closed by the withdrawal of the deposits. 

“ Section 2. For the accommodation of persons de¬ 
siring to deposit their savings in the post offices of the 
Canal Zone, money orders may be issued in the Canal 
Zone payable to the purchaser at the office of issue, for 
which no fee shall be charged. 

“Section 3. This order shall take effect from and 
after October 1, 1914.” 

Under Section 2 of this Order, money order deposits as 
such were established in the Canal Zone in lieu of Postal 
Savings certificates. 

In 1916 Congress, by Sections 6 and 7 of the Act of Au¬ 
gust 21, 39 Stat. 528, provided: 

“Section 6. That deposit money orders issued in 
the Canal Zone in lieu of postal savings certificates in 
accordance with the rules and regulations heretofore 





I 


19 ! 

established by the President, or that may herqafter be 
established by him, shall bear interest at a rate not 
exceeding two per centum per annum. 

! 

“Section 7. That the interest received f j*om the 
Canal Zone money-order funds deposited in banks 
under Canal Zone regulations shall be availablb to pay 
the interest on deposit money orders authorized by the 
preceding section. Such interest shall also be avail¬ 
able to pay any losses which are chargeable to the Canal 
Zone postal service.” 

| 

It is urged by appellants that by these sections “Con- 

j 

gress recognized and approved the practice” of exacting 
a pledge of assets to secure deposits (Brief, p. 21). j 
The Act deals solely with the payment of interest on 
deposits of money orders issued “in accordance with the 
rules and regulations” established by the President. There 
is nothing in the Act dealing with the securing of deposit 
money order funds being placed in the bank to tljie credit 
of Canal Zone officials, nor is there the slightest indication 
that any rule or regulation of the President dealt with such 
subject, and in point of fact the President had not and 
did not establish any law, order, regulation or ordnance 
as to the giving of security for Canal Zone postal funds 
of any character, and any previous practice with regard 
thereto was clearly unauthorized and illegal. In fact, this 
Act is not as broad as the Act of August 24, 1912, supra, 
which covered ‘ 1 all laws, orders, regulations and ordinances ’ 
Appellants cite what is known as Governor’s Circular 
No. 660-61 of April 5, 1923, paragraph 4 of which provides: 

“Postal savings, money order, clubhouse ahd other 
trust and security funds received shall be rebutted to 
depositories in accordance with contracts entered into 
by the Secretary of War, and disbursed only on vouch¬ 
ers or warrants approved by the Auditor. Tolls and 
other revenues of the United States shall be deposited 
to the credit of the Treasurer of the United States in 


I 

: 
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accordance with laws and regulations prescribed there¬ 
for, and any funds due the Panama Railroad Company 
in excess of currency transferred to the Paymaster shall 
be deposited to the credit of the Panama Railroad Com¬ 
pany in local depositories.” 

This circular does not attempt to authorize the securing 
of postal savings funds and at best (as stated by appellants 
on page 21 of their brief), “merely was declaratory of what 
had been the practice for about 14 years”. Also it will be 
noted that this circular was adopted some 10 years after the 
Act of 1912 and consequently cannot be considered to be 
ratified by that Act of Congress. Nor is there any Act of 
Congress subsequent to the adoption of this circular which 
ratifies such regulations of the Governor of the Canal Zone. 

Obviously this circular does not meet the requirements of 
the Sneeden, Pottorff and Rhodes cases, which expressly 
hold that for a pledge to be legal there must be a specific 
Act of Congress either authorizing the bank to make the 
pledge or requiring the officer exacting the pledge to take 
security. 

It remains only to consider the Congressional Act of 1933 
relative to the postal service of the Canal Zone, relied on by 
counsel for appellants as furnishing the requisite authority 
for the exaction of a pledge of assets to secure postal 
deposits. 

Unlike the Act of 1912, the Act of February 16, 1933 (47 
Stat. 812, 48 U. S. C. A. 1423a), does not deal with regula¬ 
tions, ordnances, or laws in force in the Canal Zone, but 
simply extends such U. S. postal laws as are applicable to 
the Canal Zone. The act was passed 23 years after the exe¬ 
cution of the contract for security, and 9 years after the 
repeal of the order creating a postal savings system for the 
Canal Zone, and provides: 

“The postal service of the Canal Zone shall be gov¬ 
erned by such of the laws, rules, and regulations of the 
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Postal Service of the United States as are not inap¬ 
plicable to the conditions existing in the Canal 
Zone # # V’ I 


Since the Executive order creating the Postal Savings 
System for the Canal Zone had been repealed some 9 years 
previous, and there was no Board of Trustees to function as 
required by Sec. 759 of Title 39, it is manifest that this sec¬ 
tion was not applicable to conditions existing in the Canal 

i 

Zone and hence not made part of its postal laws by! the Act 
of February 16, 1933. i 

But as we previously pointed out, even if it be Assumed 
that by this Act of 1933 Congress incorporated Sec. 759 of 
Title 39 of the U. S. Code to the postal laws of the Canal 
Zone, it thereby authorized only the Board of Trustees of 
the Postal Savings System of the Canal Zone to exact 
security upon the depositing of the postal savings funds in 
national banks. There certainly has been no compliance 
with these requirements. There is nothing in the Record to 
show that the Board of Trustees of the Canal Zone as such 
had anything to do with the pledges in question. 

Nor is there evidence or allegation that any one of the 

i 

officers who by virtue of their respective offices constituted 
the Board of Trustees of the Canal Zone Postal Savings 
System during its existence, took any action in connection 
with this pledge before or after the Canal Postal! Savings 
System was abolished. The record is clear that there was 
no attempt to comply with Sec. 759 of U. S. C. A., Title 39, 
and it would seem obvious that this argument of appellants 
is merely an afterthought not warranted by the facts. 

From the foregoing it is seen that there are only two 
enactments (one, an Act of the Isthmian Canal j Commis¬ 
sion; the other, an Act of Congress) which seek to inter¬ 
polate U. S. postal laws as such into the postaj laws of 
the Canal Zone. The first of these, Act No. 8 of I the Isth- 
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mian Canal Commission, was passed on September 2, 1904, 
some six years before the U. S. postal laws contained a 
Postal Savings System, and which therefore could not in¬ 
corporate provisions of the U. S. postal savings system into 
the postal laws of the Canal Zone. The other enactment is 
the Act of February 16,1933, passed by the Congress of the 
United States and extending to the Canal Zone such laws of 
the U. S. postal service as are applicable. When this latter 
act was passed, the postal savings system in the Canal Zone 
had been repealed for some 9 years, so it is clear that pro¬ 
visions of the U. S. postal savings system were not ap¬ 
plicable to conditions in the Canal Zone and consequently 
not made part of Canal Zone postal laws by this Act. 

Even if these Acts be considered as making U. S. postal 
laws other than postal savings applicable to the Canal Zone, 
the only provision authorizing the taking of security for 
U. S. postal funds is found in Sec. 90 of Title 12 U. S. C. A. 
(Sec. 5153 of Revised Statutes) and, as we have shown, 
there was no compliance with that section. 

Between Act No. 8 of the Isthmian Canal Commission, 
passed in 1904, and Congress’ Act of February 16, 1933, 
comes the Act of August 24, 1912, by which the United 
States Congress ratified “all laws, orders, regulations and 
ordinances adopted and promulgated in the Canal Zone by 
order of the President”. As we have shown, there was in 
1912 no law, order, regulation or ordinance requiring secur¬ 
ity for the deposit of Canal Zone postal funds, and hence 
the Act of 1912 is not material to the present issue. 

It is manifest that appellants have failed to point out 
any Act of Congress which either authorizes the Secre¬ 
tary of War to exact security from a non-designated and 
unauthorized depository for the deposit of Canal Zone pos¬ 
tal funds, or which requires such unauthorized deposi¬ 
tory to give security to secure postal funds of the Canal 
Zone. There is nothing in the postal laws of the United 
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States, or of the Canal Zone, which purports to give legality 
to a pledge such as is now before this Court, and it ifollows 
of necessity that this pledge is illegal and void under the 
principles of law laid down by the Supreme Court; in the 
Pottorff and Sneeden cases, and followed by this Court in 
the Rhodes case. 

Even if a Practice of Pledging Securities to Safeguard De¬ 
posits by Government Officers and Agents Can be: Shown 
to Have Existed for Many Years, a Custom or Usage Thus 
Established Can Not Legalize the Pledge. 

The argument that custom and usage could establish the 
legal right to make the pledge here in question, is based on 
cases which hold that custom and usage should be; looked 
to as an aid in construing a particular statute. There is 
no case that holds that an assumption by an executive officer 
of the existence of a power which has not been conferred 
can be made equivalent to the legal grant of that; power 
simply by custom and usage, no matter hovr long continued. 
As was said by the Supreme Court in City of Marion v. 
Sneeden , 291 U. S. 262: I 

“In some States national banks had, prior to tlie 1930 
amendment, frequently pledged assets to secure public 
deposits of the State or a political subdivision tjiereof; 
comptrollers of the currency knew that this was being 
done; and they assumed that the banks had the! power 
so to do. But the assumption was erroneous. The 
contention that such power is generally necessary in the 
business of deposit banking has not been sustained.” 

In view of Sec. 194 of Title 12 of the U. S. Code* which 
requires a ratable distribution of an insolvent bank’s assets 
among its creditors, and of Sec. 91 of Title 12 of thfe U. S. 
Code, which prohibits and declares void preferential] trans- 
fers of a bank’s assets in contemplation of insolvency, it can 
not be argued that any custom or usage could legalize this 
pledge. 
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On this point the Supreme Court said in Texas & Pacific 
Ry. v. Pottorff, 291 U. S. 245, 255: 

“To permit the pledge would be inconsistent with 
many provisions of the National Bank Act which are 
designed to ensure, in case of disaster, uniformity in the 
treatment of depositors and a ratable distribution of 
assets. Compare Davis v. Elmira Savings Bank, 161 
U. S. 275, 290. This policy of equal treatment was held 
to preclude, in case of a national bank, even the prefer¬ 
ence under Sec. 3466 of the Revised Statutes which 
otherwise is accorded to the United States when its 
debtor becomes insolvent. Cook County National Bank 
v. United States, 107 U. S. 445. The effect of a pledge 
is to withdraw for the benefit of one depositor part of 
the fund to which all look for protection.” 

This defense has been presented and uniformly overruled 
in other cases where receivers of insolvent banks have sought 
to recover pledged assets. 

Thus, in City of Fort Worth v. McCanney, 93 Fed. (2d) 
964, decided December 16, 1937, by the U. S. Circuit Court 
of Appeals for the 5th Circuit, the court said: 

“On July 19, 1930, the Comptroller of the Currency, 
in a carefully reasoned letter, instructed the receiver 
that the pledge of the securities was valid and to be 
respected, notwithstanding decisions to the contrary 
effect by the Texas Commission of Appeals in Foster v. 
City of Longview , — Tex. —, 26 S. W. (2) 1059, and 
Austin, Banking Coinmissioner v. Lamar County, — 
Tex. —, 26 S. W. (2) 1062. That his conclusion was 
erroneous is established by Syieedeyi v. City of Marion, 
291 U. S. 262, and Lewis v. Fidelity & Deposit Co., 292 
U. S. 559, decided in 1934. But it is put forward as 
binding on the bank, its shareholders and depositors on 
the authority of such cases as Liberty National Bank v. 
McIntosh, Comptroller, 16 Fed. (2d) 906; Kennedy v. 
Gibson, 8 Wall. 498; Bushnell v. Island, 164 U. S. 684. 
* * * If the Comptroller makes a gross error either 
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in ordering the receiver to abandon an asset or in allow¬ 
ing a secured or unsecured claim, we think that those 
interested in the assets are not to be held Without 
remedy. 

“On the merits the Court found that the pledge by 
the Bank of its securities to obtain this deposit of public 
money was according to the practice of banks in tTexas, 
was known to the Conptroller and acquiesced in % him. 
The Comptroller said as much in his decision not to sue 
the City, and in his testimony. There is no doubt! of the 
good faith of the pledge and that all parties thought 
it valid. The case is one of great hardship, but we must 
hold the invalidity of the pledge settled by what was said 
in the cases of Sneeden v. City of Marion, 291| U. S. 
262, and Lewis v. Fidelity & Deposit Co., 292 IT. S. 559. 
These cases assert that prior to the Act of Jqne 25, 
1930, a national bank was without power to pledge its 
assets to secure general deposits of public rboney, 
irrespective of what State banks could or did do. See 
also Webb v. American Surety Co., 88 Fed. (2) 171; 
Granzow v. Village of Lyons, 89 F. (2) 83; Collins v. 
School District, 72 Fed. (2) 339; Utter v. Eckerson, 78 
Fed. (2) 307.” j 

! 

Similarly in Leonard v. Gage and Elliott, Receivers, 94 
F. (2d) 19, decided on January 4, 1938, by the U. S. (Jircuit 
Court of Appeals for the 4th Circuit, it was said: 

“And it is perfectly clear that the powers of the na¬ 
tional banks under the act of Congress creating them 
could not be enlarged, either by the order of thq Dis¬ 
trict Judge specifying the kinds of security which the 
receivers might accept for deposit, or by the letter of the 
Deputy Comptroller of the Currency to the effect that 
the Comptroller’s office would not disapprove pledges 
which it was beyond the statutory powers of the banks 
to make.” 

I 

And in Maxwell and Porter et al. v . Tarrant County Water 
Control & Improvement District, Nos. 650 and 645 in Equity, 


j 

I 

! 
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the District Court of the United States for the Northern 
District of Texas, Fort Worth Division, said: 

“The practice of securing public deposits by pledges 
of assets was not necessary nor incidental to the busi- 
ness of such banks. Generally, the Supreme Court 
found such practice was not customary, and while the 
evidence in the present case is contrary to that finding, 
it is thought that custom will not vitalize void transac¬ 
tions. The authorities cited leave no doubt that at¬ 
tempted pledges for such purposes were void. Texas 
& Pac. By. v. Pott orff, supra; Marion v. Sneeden, supra; 
Kavanaugh v. Fasli, supra. No rights arise on an 
ultra vires contract even though the contract has been 
performed and consequently estoppel is not a defense 
here. What a corporation cannot bind itself to do, the 
courts will not compel. ’ ’ 

Nor is there anv conflict between these cases and that of 
United States v. Midwest Oil Co., 236 U. S. 459 (1914) cited 
on pages 32 and 33 of appellants ’ brief. For, in the Midwest 
Oil Case it was clearly stated that custom and usage could 
not create a power where none existed, but might raise a 
presumption that such power existed. We have already 
shown that there was no power in the bank to make the 
pledge, obviously no custom or usage can raise even a 
presumption of power. 

Similarly in U. S. v. MacDaniel, 7 Pet. 1, the only 
other case cited by appellants in this connection, the sole 
question was the proper construction of a statute and it 
was held that custom and usage under the statute should 
be considered in arriving at the proper construction. 

As was said by the court in the Midwest Oil Case, at 
page 474: 

“Nor do these decisions mean that the Executive can, 
by his course of action, create a power.’’ 
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The Receiver is Not Estopped to Maintain This Sujit and 
May Recover Money Paid Under Mistake of Law. 

On pages 34 to 40 of their brief, appellants argute that 
even though the pledge be illegal, the receiver is estopped 
to maintain the suit, because his predecessor and the Comp¬ 
troller of the Currency approved, agreed to and sanctioned 
the taking over of the securities and even if they; acted 
under a mistake of law, no recovery can be had. 

The question of estoppel is definitely settled by the 
Supreme Court in Texas <& Pacific By. Co. v. Pottorff, $upra, 
where, on page 260, the court said : 

“Second. The receiver is not estopped to dehy the 
validity of the pledge. The Railway’s argument is that 
the bank could not set up the defense of ultra vires 
since it had the benefit of the transaction; and that the 
receiver, as its representative, can have no greater; right. 
Neither branch of the argument is well founded.! The 
bank itself could have set aside this tram action., It is 
the settled doctrine of this Court that no rights! arise 
on an ultra vires contract, even though the contract has 
been performed; and that this conclusion cannot be 
circumvented by erecting an estoppel which woulft pre¬ 
vent challenging the legality of a power exercised. 
California Bank v. Kennedy, 167 U. S. 362; McCormick 
v. Market Bank, 165 U. S. 538; Central Transportation 
Co. v. Pullman Co., 139 U. S. 24.” j 

Appellants seek to distinguish this decision on the ground 
that in the Pottorff and Sneeden cases the receiver was 
seeking to set aside or was disavowing an alleged illegal 
contract, agreement, or pledge of a bank, whereas in the 
instant case the receiver is seeking to disavow wljat in 
legal effect is his own act and conduct. As the section of 
the Pottorff case quoted above clearly states, the Supreme 
Court held the bank itself could have set aside the j;rans- 
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action, and hence the distinction sought by appellants is 
not valid. 

It is too elementary to warrant elaboration that the re- 

* 

eeiver of an insolvent national bank, appointed by the Comp¬ 
troller of the currency, is an officer of the United States 
Auten v . Z7. S., 174 U. S. 125; Ex parte Chetwood, 165 U. S. 
443; Port Newark Natl Bank v. Waldron, 46 F. (2d) 296; 
Liberty Bank v . McIntosh , 16 F. (2d) 906. 

And it is well settled that officers of the United States 
are not estopped to recover moneys paid out under mistake 
of law, whether said payments have been made by the of¬ 
ficers themselves, or by their predecessors. Thus in Wis¬ 
consin Central R. R. Co. v. U. S., 164 U. S. 190, the court 
said: 

“It is unnecessary to go into a discussion of the ex¬ 
ceptions which may exist between private parties to 
the rule that moneys paid through mistake of law can¬ 
not be recovered back. 

“This branch of the case was disposed of by the 
Court of Claims on the authority of Duval v. United 
States, 25 Ct. Cl. 46. It was there held that ‘the items 
of the several statements upon which the sixth auditor 
certifies balances due for carrying the mails ordinarily, 
and in the absence of special circumstances, may be re¬ 
garded as running accounts, at least while the parties 
continue the same dealings between themselves; and 
that money paid in violation of law upon balances cer¬ 
tified by the accounting officers generally may be re¬ 
covered back by counter-claim or otherwise where no 
peculiar circumstances appear to make such recovery 
inequitable and unjust.’ The mistake was, indeed, 
treated as one fact, the postoffiee officials erroneously 
assuming through oversight that the road in question 
had not been aided by grants of land, but the govern¬ 
ing principle in the case before us is the same. 

“Reference was made to Barnes v. District of Co¬ 
lumbia, 22 Ct. Cl. 366,394, wherein it was ruled, Richard¬ 
son, Ch. J., delivering the opinion, that ‘the doctrine 



that money paid cannot be recovered back whep paid 
in mistake of fact and not of law does not have so gen¬ 
eral application to public officers using the funds of 
the people as to individuals dealing with their own 
money where nobody but themselves suffer fo|’ their 
ignorance, carelessness or indiscretion, because! in the 
former case the elements of agency and the authority 
and duty of officers, and their obligations to the public, 
of which all persons dealing with them are bo^ind to 
take notice, are always involved/ We concur in these 
views, and are of the opinion that there is nothing on 
this record to take the case out of the scope of the 
principle that parties receiving moneys illegally paid 
by a public officer are liable ex aequo et bono to irefund 
them. ’ ’ I 

i 

i 

Similar cases supporting the principle that estoppel does 
not operate to bar suits for recovery of money paid by a 
public officer under mistake of law are: 


White v. United States, 38 D. C. App. 131, 199; 
United States v. Gillmore, 189 Fed. 761, 762; | 

United States v. Bur chard, 125 U. S. 176,180; | 

United States v. Barlow, 132 U. S. 271, 279; j 

United States v. Carr, 132 U. S. 644; 

Sutton v. United States, 256 U. S. 575, 579, 580; 
Wisconsin Central RR. v. United States, 164 U.jS. 190, 
210 , 211 ; | 

Talcott v. United States, 23 Fed. (2d) 897, 901; | 

United States v. Woolner Distilling Co., 52 Fed. (2d) 
666, 668; j 

United States v. Butte A. & P. Ry Co., 38 Fed. (2d) 
871, 874; | 

United States v. Bartnon, 35 Fed. (2d) 765, 768; 
Champ Sprung Co. v. United States, 38 Fed. (2d) 988, 
990; j 

United States v. Hart (D. C., E. D. Pa.), 12 Fed] Supp. 
596,597. | 





Appellants seek to limit these decisions to cases where 
the suits are for recovery of public money, but it is sub¬ 
mitted that no such distinction can be drawn. The theory 
of these cases, as is pointed out in Barnes v. D. C., 22 Ct. 
Cl. 366, is that the doctrine that money paid under mistake 
of law cannot be recovered, applies to ‘ 4 individuals dealing 
with their own monev, where nobodv but themselves suffer 
for their ignorance, carelessness or indiscretion”. In the 
instant case it is clear that the receiver was not dealing with 
his own money, but with money which, as an officer, he 
held in trust for the depositors of the insolvent bank. 

In many recent cases the precise point urged by ap¬ 
pellants has been decided with reference to receivers of 
insolvent national banks, and in none of them has appel¬ 
lants’ contentions been upheld. Thus, in Leonard v. Gage 
et al., 94 F. (2d) 19, decided January 4, 1938 and dealing, 
so far as the question of estoppel is concerned with sub¬ 
stantially the same circumstances here urged by appellants, 
it was said: 

“Coming to the second point, it follows from what 
we have said that the receivers of the national 
banks are not precluded from reclaiming the securities 
pledged, or their proceeds, because of the correspond¬ 
ence had between the state bank receivers and the Comp¬ 
troller of the Currency. And we thing that they are 
not precluded by the circumstances surrounding the 
sale of the securities and the application of their pro¬ 
ceeds in liquidation of the deposit acocunts, all of which 
occurred prior to the decision in the Pottorff case and 
was due to mistake of law on the part of all parties 
concerned. The funds derived from the sale of the 
pledged securities were received by officers of the court 
who hold them for the parties legally entitled to them; 
and it is well settled that the rule precluding the re¬ 
covery of voluntary payments does not apply to pay¬ 
ments made to an officer of the court under misap¬ 
prehension of legal rights. 
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“Furthermore, the receivers of the national banks 
were administrative officers of the United States. Ex 
Parte Chetwood, 165 U. S. 443, 458; United States v. 
Weitzel, 246 U. S. 533, 534; Liberty Nat’l Bank v. Mc¬ 
Intosh (C. C. A. 4th), 16 F. (2d) 906, 910. The rule 
is applicable, therefore, that payments voluntarily made 
by an officer of the United States under a mistake of 
law may be recovered. Wisconsin Central R.\Co. v. 
United States, 164 U. S. 190, 212 . As was well said by 
the Circuit Court of Appeals of the Seventh Circuit, 
speaking through Judge Lindley in Grmizow v. Village 
of Lyons, supra, 89 F. (2d) 83, 85: , j 

* * “ 'But it is said that the preferential pay¬ 

ments had been made at the instance and with the ap¬ 
proval of the Comptroller. This in no wise alters the 
situation. In Wisconsin Central R. R. v. United States, 
supra, the Supreme Court held the Postmaster (general 
included within the class of those whose wrongful pay¬ 
ment may be recovered. There is no reason why the 
comptroller should have any greater power to bind 
the government by approving a payment contrary to 
law. Such was the reasoning of the court in Q’Con¬ 
nor v. Rhodes, 65 App. D. C. 21 , 79 F. (2d) 146. ! There 
the previous payments were recovered, although they 
had been made at the instance and with the approval 
of the Comptroller. The Supreme Court affirmed in 
297 U. S. 383, 56 S. Ct. 517, 80 L. Ed. 733. A similar 
recovery was allowed in Mays v. Wilkinson ( 4 ). C.), 
12 Fed. Supp. 350. There was and could have been 
no estoppel as to either the receiver or the comptroller 
which would work a binding effect upon the payment of 
money made by them as United States officers!under 
misapprehension of the law!’ ” 


Also, in Ilood v. Hardesty, Receiver, 94 F. (2d) 26, 
decided January 4, 1938: 

| 

“On the second question, the position of defendant is 
that there was a voluntary payment of defendant’s de¬ 


posit under mistake of law, and that payment so 


made 
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cannot be recovered. There are two answers to this: 
first, that the receiver of a national bank is an admin¬ 
istrative officer of the United States and is not bound 
by the rule precluding the recovery of money volunta¬ 
rily paid under mistake of law; second, that to permit 
the assets of the failed national bank to be thus applied 
in extinguishment of unsecured claims for deposits 
would contravene the federal statutes forbidding pref¬ 
erences to creditors and requiring the equal and rata¬ 
ble distribution of assets. 12 U. S. C. A. 91 and 194. 
This matter has been fullv discussed in the case of 
Leonard et al. v. Elliott et al., this day decided, and 
what is there said need not be here repeated.” 

In Maxwell, et al. v. Tarrant County Water Control and 
ment District, Nos. 650 and 645 in Equity, District Court of 
the United States for the Northern District of Texas, Fort 
Worth Division, the court said: 

“Morever, it is said, the Comptroller of the Currency 
with full understanding authorized and ratified all the 
transactions above detailed and his authorization and 
ratification is not only conclusive fact finding but as¬ 
sumes for present purposes res adjudicata finality be¬ 
hind which this court should not go. These contentions 
cannot be sustained.” 

In Rusch v. Baer, 18 Fed. Supp. 732, suit was brought by 
the receiver of a national bank to recover payments made to 
the township Treasurer and the school trustees to release 
assets of the bank pledged to secure deposits of these funds. 
Upon the question of estoppel the Court said, at pages 733 
and 734: 

“Can these preferential payments be recovered back? 
On the part of the defendants it is contended that the 
preferential payments cannot be recovered back be¬ 
cause the ultra vires and illegal contract has been fully 
executed. In substance, this contention is that the 
Comptroller and the receiver ratified the illegal act of 
the bank; that, having ratified the contract, the plain¬ 
tiff is now estopped to assert its invalidity. This 
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contention ignores the proposition that the prohibition 
is statutory. Neither the bank nor the receiver had 
any power to waive the statutory prohibition. ’ ’j 

In City of Chicago v. Harry Joseph, Receiver, at cases 
6246 and 6247, decided by the United States Circuit j Court 
of Appeals for the Seventh Circuit on March 2, 1938, it 
is said: 

“ Under Marion v. Sneeden, 291 U. S. 262; Texas & 
Pac. R. Co. v. Pottorff, 291 U. S. 24; Sneeden v. City 
of Marion, 64 F. (2d) 721 (C. C. A. 7); Granzow v. 
Village of Lyons, 89 F. (2d) 83 (C. C. A. 7), j if we 
are permitted to accept the averment that the securi¬ 
ties were those of the bank and that defendant was 
so advised, the pledge was invalid, and, as we! said, 
in the last mentioned case, 4 being void the transaction 
could not be confirmed, ratified, enforced or rendered 
enforcible by the application of any doctrine of estoppel 
or otherwise. California Bank v . Kennedy, 167 U. S. 
362; McCormick v. Market Bank, 165 U. S. 538; Central 
Transportation v. Pullman, 139 U. S. 24. This is be¬ 
cause not merely that the bank ought not to make the 
contract, but that it could not legally make it. Ratifica¬ 
tion is impossible if there is no power to contract. 
Central Transportation v. Pullman, 139 U. S. 24. And 
knowledge of the lack of existence of authority i$ con¬ 
clusively presumed. McCormick v. Market Banfy, 165 
U. S. 538.’ And as the Supreme Court observed, in 
Texas & Pac. R. Co. v. Pottorff, supra, the illegal 
result of such pledge may not be achieved by circum¬ 
stances.” 

i 

i 

The United States is Not an Indispensable Party. 

i 

Inasmuch as this action is brought to recover assets <j>f the 
bank, and therefore does not relate to the character Of the 
deposits made by the officials of the Panama Canal, the 
United States is not a necessary party to this action fpr the 
recovery of the insolvent bank’s illegally pledged assets or 
their proceeds. This conclusion is predicated upon a Care- 
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ful consideration and analysis of this question by the Su¬ 
preme Court of the United States in Tindal v. Wesley, 167 
U. S. 204; United States v. Lee, 106 U. S. 196; Osborne v. 
U. S., 9 Wheaton 738, and other cases of similar import 
determined by the Supreme Court. 

In Tindal v. Wesley, 167 U. S. 204, 221, the court said: 

“We may repeat here what was said by Chief Justice 
Marshall, delivering the unanimous judgment of this 
Court in United States v. Peters, 5 Cranch, 155, 139: 
‘It certainly can never be alleged that a mere sugges¬ 
tion of title in a State to property, in possession of an 
individual, must arrest the proceedings of the court, and 
prevent their looking into the suggestion, and examin¬ 
ing the validity of the title.’ Whether the one or the 
other party is entitled in law to possession is a judicial, 
not an executive or legislative, question. It does not 
cease to be a judicial question because the defendant 
claims that the light of possession is in the Govern¬ 
ment of which he is an officer or agent. The case here 
is not one in which judgment is asked against the de¬ 
fendants as officers of the State, nor one in which the 
plaintiff seeks to compel the specific performance by the 
State of an f contract alleged to have been made by it, 
nor to enforce the discharge by the defendants of any 
specific duty enjoined by the State.” 

In United States v. Lee, 106 U. S. 196, the court, in hold- 

i 

ing that a plea of sovereign immunity on behalf of the 
United States was not well taken, and that the United States 
was not an indispensable party, said: 

“The case before us is a suit against Strong and 
Kaufman as individuals, to recover possession of prop¬ 
erty. The suggestion was made that it was the prop¬ 
erty of the United States, and that the Court, without 
inquiring into the truth of this suggestion, should pro¬ 
ceed no further; and in this case, as in that, after a 
judicial inquiry had made it clear that the property 
belonged to plaintiff, and not to the United States, we 
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are still asked to forbid the court below to proceed fur¬ 
ther, and to reverse and set aside what it has done, and 
thus refuse to perform the duty of deciding suits prop¬ 
erly brought before us by citizens of the United 
States.” j 

i 

Cases to the same effect are: 

Osborne, et al. v. Bank of the U. S., 9 Wheaton (22 
U. S.) 738; ' | 

Lane, Sec’y of the Interior v. Watts, 234 U. S. 52|5; 
Phila . County v. Stimson, 223 U. S. 605; 

Baldwin v. Chase Natl. Bank, 16 Fed. Supp. 918. j 

The United States Court of Appeals for the District of 
Columbia, in O'Connor v. Rhodes, 79 Fed. (2d) 146, points 
out that the matter does not touch deposits which belong 
to the defendants therein involved, but relates entirely to 
the assets of the bank which had been unlawfully pledged 
and which should be recovered for the benefit of the bank’s 
general creditors. The court said at p. 152: 

‘ ‘ On the other hand, the excess which the bill charges 
the Alien Property Custodian received over the other 
general creditors of the bank was a part of the trust 
assets of the insolvent bank. It was, therefore, m|oney 
of the bank out of which all creditors were entitled to 
be paid ratably. If it was improvidentlv paid to the 
custodian, it is recoverable. * * * and the reso!rt to 
equity for protection is not to be defeated upoii the 
ground that the suit is one against the United States. 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 
340, 56 L. Ed. 570.” j 

Supporting decisions are: 

South Carolina v. Wesley, 155 U. S. 542; j 

The Exchange, 7 Cranch 116; | 

Stanley v. Schwalby, 147 U. S. 508; j 

Pewnover v. McConnaughy, 140 U. S. 1; j 

Poindexter v. Greenliow, 114 U. S. 270; 287, 290J293, 
296, 297; j 

Davis v. Gray, 16 Wallace (83 U. S.) 203, 220, 221. j 
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Conclusion. 

It is submitted that the Court below committed no error 
in entering a decree against appellants in favor of the re¬ 
ceiver of the Commercial National Bank of Washington, 
and that such decree should be affirmed. 

Respectfully submitted, 

Swagar Sherley, 

Charles F. Wilson, 

H. B. Weaver, Jr., 

George B. Springston, 

Attorneys for Appellee Cary A. Hardee, Receiver. 
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APPENDIX. 

I 

Sec. 759, Title 39, U. S. C. A.: j 

I 

4 ‘Deposit of funds in banks; interest; reserve; security; 
deposits with treasurer of board of trustees. Postal sav¬ 
ings funds received under the provisions of this chapter 
shall be deposited in solvent banks, whether organized under 
national or State laws, and whether member banks or hot of 
the Federal reserve system being subject to national or 
State supervision and examination, and the sums deposited 
shall bear interest at the rate of not less than 2% per centum 
per annum, which rate shall be uniform throughout the 
United States and Territories thereof; but 5 per centum of 
such funds shall be withdrawn by the board of trustees and 
kept with the Treasurer of the United States, who shall be 
treasurer of the board of trustee, in alwful money as a re¬ 
serve. The board of trustees shall take from such banks 
such security in public bonds or other securities, authorized 
by Act of Congress or supported by the taxing power, jas the 
board may prescribe, approve, and deem sufficient and peces- 
sary to insure the safety and prompt payment of su&i de¬ 
posits on demand. The funds received at the postal savings 
depository offices in each city, town, village and ! other 
locality shall be deposited in banks located therein (sub¬ 
stantially in proportion to the capital and surplus of each 
such bank) willing to receive such deposits under the terms 
of this chapter and the regulations made by authority 
thereof. If one or more member banks of the Federal re¬ 
serve system exists in the city, town, village, or locality 
where the postal savings deposits are made, such deposits 
shall be placed in such qualified member banks substahtially 
in proportion to the capital and surplus of each such bank, 
but if such member banks fail to qualify to receive such de¬ 
posits, then any other bank located therein may, as herein¬ 
before provided, qualify and receive the same. If no such 
member bank and no other qualified bank exists in any city, 
town, village, or locality, or if none where such deposits are 
made will receive such deposits on the terms prescribed, 
then such funds shall be deposited under the terms of this 


i 
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chapter in the bank most convenient to such locality. If no 
such bank in any State or Territory is willing to receive such 
deposits on the terms prescribed, then such funds shall be 
deposited with the Treasurer of the board of trustees and 
shall be counted in making up the reserve of 5 per centum. 
Such funds may be withdrawn from the treasurer of said 
board of trustees, and all other postal savings funds, or any 
part of such funds, may be at any time withdrawn from the 
banks and savings depository offices for the repayment of 
postal savings depositors when required for that purpose. 
If at any time the postal savings deposits in any State or 
Territory shall exceed the amount which the qualified banks 
therein are willing to receive under the terms of this chap¬ 
ter, and such excess amount is not required to make up the 
reserve fund of 5 per centum hereinbefore provided for, the 
board of trustees may invest all or any part of such excess 
amount in bonds or other securities of the United States. 
When, in the judgment of the President, the general welfare 
and interests of the United States so require, the board of 
trustees may invest all or any part of the postal savings 
funds, except the reserve fund of 5 per centum herein pro¬ 
vided for, in bonds or other securities of the United States. 
The Board of trustees may in its discretion purchase from 

the holders thereof bonds which have been or mav be issued 

* 

under the provisions of section 760 of this title. Interest 
and profit accruing from the deposits or investment of pos¬ 
tal savings funds shall be applied to the payment of inter¬ 
est due to postal savings depositors, as hereinbefore pro¬ 
vided, and the excess thereof, if any, shall be covered into 
the Treasury of the United States as a part of the postal 
revenue. Postal savings funds in the treasury of said board 
shall be subject to disposition as provided in this chapter, 
and not otherwise. The board of trustees may at any time 
dispose of bonds held as postal savings investments and 
use the proceeds to meet withdrawals of deposits by de¬ 
positors. The word ‘Territory’ as used herein shall be held 
to include the District of Columbia, the Territory of Alaska, 
and Porto Rico, and the word ‘bank’ shall be held to include 
savings banks and trust companies doing a banking 
business.” 
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President’s letter of May 9, 1904, to Secretary of War: 

“Inasmuch as it is impracticable for the President^ with 
his other public duties, to give to the work of supervising 
the Commission’s construction of the Canal and government 
of the zone the personal attention which seems proper and 
necessary, and inasmuch as the War Department is the de¬ 
partment which has always supervised the construction of 
the great civil works for improving the rivers and harbors 
of the country and the extended military works of public 
defense, and as the said department has from time to time 
been charged with the supervision of the government of all 
the island possessions of the United States, and continues 
to supervise the government of the Philippine Islands, I 
direct that all the work of the Commission done by Virtue 
of powers vested in me by the act of Congress approved 
June 28, 1902, in the digging, construction, and completion 
of the Canal, and all the governmental power in and over 
said Canal zone and its appurtenant territory, which by 
virtue of the act of Congress approved April 28, 1904, and 
these instructions, shall be vested in said Isthmian (janal 
Commission, shall be carried on or exercised under j your 
supervision and direction as Secretary of War. 

“Subject to the limitations of law and the conditions 
herein contained, the Isthmian Canal Commission ate au¬ 
thorized and directed: 

“1. To make all needful rules and regulations fdr the 
government of the zone and for the correct administration 
of the military, civil, and judicial affairs of its possessions 
until the close of the Fifty-eighth Congress. 

“2. To establish a civil service for the government pf the 
strip and construction of the Canal, appointments to Much 
shall be secured as nearly as practicable by a merit system. 

“3. To make or cause to be made all needful surveys, 
borings, designs, plans, and specifications of the engineer¬ 
ing, hydraulic, and sanitary works required and to super¬ 
vise the execution of the same. 

“4. To make and cause to be executed after due adver¬ 
tisement all necessary contracts for any and all kinjls of 
engineering and construction works. 

i 

i 

i 

i 

i 

j 
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“5. To acquire by purchase or through proper and uni¬ 
form expropriation proceedings, to be prescribed by the 
Commission, any private lands or other real property whose 
ownership by the United States is essential to the excava¬ 
tion and completion of the Canal. 

“6. To make all needful rules and regulations respecting 
an economical and correct disbursement and an accounting 
for all funds that may be appropriated by Congress for the 
construction of the canal, its auxiliary works, and the gov¬ 
ernment of the canal zone; and also to establish a proper 
and comprehensive system of bookkeeping, showing the 
state of the work, the expenditures by classes, and the 
amounts still available. 

‘‘7. To make requisition on the Secretary of War for 
funds needed from time to time in the proper prosecution of 
the work and to designate the disbursing officers authorized 
to receipt for the same.” 

Order of June 24, 1904, from Secretary of War to the 
Chairman of the Isthmian Canal Commission: 

“The Governor of the Canal Zone is directed to formu¬ 
late a plan for a practical and efficient postal service in 
said Canal Zone, and including such measures and pro¬ 
visions of the postal service of the United States as are 
not inapplicable to the conditions of law’ and fact existing 
in the Canal Zone, and to report said plan to the Chairman 
of the Isthmian Canal Commission for such action as the 
discretion of the Commission shall approve.” 

Act No. 8 of the Isthmian Canal Commission: 

“It shall be the duty of the Postal Service to administer 
the affairs of the post offices and the postal affairs of the 
Zone. 

“The Postal Service of the Canal Zone shall be con¬ 
ducted, regulated and controlled by such of the laws, rules 
and regulations of the postal service of the United States 
as are not inapplicable to the conditions of law and fact 
existing in the Canal Zone, and the law T s enacted and the 
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rules and regulations adopted by the Isthmian Canal! Com¬ 
mission. 

“The postmasters of the Canal Zone shall be appointed 
by the Governor, and shall give bond for the faithfhl per¬ 
formance of the duties of their office in such sum anR with 
such surety or sureties as shall be approved by the! Gov¬ 
ernor. 

“The Governor of the Zone is hereby authorized to estab¬ 
lish new post offices or discontinue those already established 
at such places and at such times as, in his judgment, the 
public service requires.” 

| 

Executive Order of September 8, 1911: 

11 Section 1 . There is hereby established in the ; post- 
offices of the Canal Zone a postal savings system, |to be 
operated without the payment of interest on the deposits 
under such rules and regulations as may be now or j here¬ 
after adopted. 

“Section 2. There is hereby created a Board of Trustees 
for the control, supervision, and administration of the 
postal savings depository offices designated and Estab¬ 
lished under the provisions of this Order, and of the funds 
received as deposits at such postal savings depository of¬ 
fices by virtue thereof. Said board shall consist of the 
Collector of Revenues of the Canal Zone, the Auditor of 
the Canal Zone Government, and the Treasurer of the 
Canal Zone, severally, acting ex officio, and shall! have 
power to make all necessary and proper regulations for 
the receipt, transmittal, custody, deposit, investment!, and 
repayment of the funds deposited at postal savings Repos¬ 
itory offices; the regulations above mentioned to be subject 
to the approval of the Chairman of the Isthmian (panal 
Commission. 

“Section 3. Said Board of Trustees is hereby author¬ 
ized and empowered to designate such post-offices as itf may 
select to be postal savings depository offices, and each and 
every post-office so designated by order of said Board is 
hereby declared to be a postal savings depository office 
within the meaning of this Order and to be authorized and 
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required to receive deposits of funds from the public and 
to account for and dispose of the same, according to the 
provisions of this Order and the regulations made in pur¬ 
suance thereof. Each postal savings depository office shall 
be kept open for the transaction of business during such 
hours as the Collector of Revenues shall direct. 

“Section 4. That accounts may be opened and deposits 
made in any postal savings depository established under 
this Order by any person of the age of ten years or over, 
in his or her own name, and by a married woman in her 
own name and free from any control or interference by her 
husband; but no person shall at the same time have more 
than one postal savings account in his or her own right. 

“Section 5. At least one dollar, or a larger amount in 
multiples thereof, must be deposited before an account is 
opened with a person depositing the same; and one dollar, 
or multiples thereof, may be deposited after such account 
has been opened. Postal savings deposits will be evidenced 
by postal savings certificates issued in fixed denominations 
of $1, $2, $5, $10, $20, $50, $100, each bearing the name 
of the depositor, the number of his account, the date of 
issue, and the name of the depository office. 

“Section 6. Any depositor may withdraw the whole or 
any part of the funds deposited to his or her credit upon 
demand, and under such regulations as the Board of Trus¬ 
tees may prescribe. 

“Section 7. Postal savings funds received under the pro¬ 
visions of this Order shall be deposited with the Treasurer 
of the Canal Zone under such regulations as the Board of 
Trustees may prescribe. 

“Section 8. Postal Savings depository funds shall be 
kept separate from other funds by postmasters and other 
officers and employees of the postal service, who shall be 
held to the same accountability under their bonds for such 
funds as for public moneys; and no person connected with 
the Post-Office Department shall disclose to any person 
other than the depositor the amount of any deposits, unless 
directed so to do by the Collector of Revenues. 
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“Section 9. That the final judgment, order, or decree 
of any court of competent jurisdiction adjudicating' any 
right or interest in the credit of any sum deposited by any 
person with the postal savings depository, if the same 'shall 
not have been appealed from, and the time for appeal .have 
expired, upon submission to the Collector of Revenues and 
a copy of the same, duly authenticated in the manner; pro¬ 
vided by the laws of the United States for the authentica¬ 
tion of the records and judicial proceedings of the courts 
of any state or territory, or of any possession subjejct to 
the jurisdiction of the United States, when the sam^ are 
proved or admitted within any other court withiii the 
United States, shall be accepted by the Board of Trustees 
as conclusive of the title, right, interest, or possession so 
adjudicated; and any payment of said sum in accordance 
with such order, judgment, or decree shall operate as d full 
and complete discharge of the United States and the Canal 
Zone Government from the claim or demand of any person 
or persons to the same. 

“Section 10. This Order shall take effect and be in force 
sixty days from and after this date.” 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT, UNITED STATES SHIP¬ 
PING BOARD MERCHANT FLEET CORPORATION 

i 

i 

The arguments advanced and the authorities 

cited by the receiver will be discussed to such extent 
* ! 
only as will make for clarity. 


The receiver’s contention that the deposits in the bank 
by the Fleet Corporation were not of public money j 

i 

! 

On all four of appellant’s points, it stands on 

i 

the proposition that the money deposited by it was 

64183—38 (1) 
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public money, belonged to the United States. With 
respect to that proposition the receiver has shifted 
his position, as it was anticipated he would. 

The amended bill of complaint contains no alle¬ 
gation as to whose money it was that the Fleet 
Corporation deposited. In that respect it differs 
from the bill in the Rhodes case (65 App. D. C. 21, 
79 Fed. (2d) 146), which alleged that it was not 
public money but was owned by the Fleet Corpora¬ 
tion, and used by it in a petty cash account in its 
business as a private corporation. The theory of 
the pleader, apparently based on the dictum quoted 
from the opinion in that case (Appellee’s Brief 7), 
was that it is immaterial whether the United States 
owned the money. Yet, of twenty-three pages of 
argument in the receiver’s brief, nineteen are based 
on the assumption that it was private, not public 
money, that the Fleet Corporation deposited, and 
the major part of that space is devoted to argu¬ 
ment seeking to establish that proposition as mat¬ 
ter of laic. It is said (Appellee’s Brief 7, 8) that 
the appellant “assumes” that the deposits were 
public money. This is followed by quotations from 
the answer said to be inconsistent with and con¬ 
trolling of the direct allegation of the answer that 
it was public money; and it is said that the direct 
allegation is but a conclusion. The only allega¬ 
tions of the answer that are said to establish that 
the money was private are that the moneys in the 
Agent, Deposit Account 








were wholly and exclusively composed bf 
public moneys derived from proceeds of 

sale of government vessels, revenues from 

' ! 

the operation of vessels, rentals from real 
estate owned by the United States, bank in¬ 
terest on public funds, and miscellaneous 
revenues of the United States; 

i 

and the moneys in the Agent Good Faith Deposit 

] 

Account 

were wholly and exclusively derived from 
funds delivered to this defendant as security 
for performance of sales or purchase pro¬ 
posals submitted to this defendant as agept 
for the United States Shipping Board dr 
other similar suspense items for which the 
United States was accountable. j 

The receiver assumes (Brief, 8) that these allega¬ 
tions show that the Fleet Corporation in its ca¬ 
pacity as a private corporation vras the beneficial 
owner of all of the money, and, without further ref¬ 
erence to these very definite allegations to the coiji- 
trary, tries to support that assumption by reference 
to numerous court decisions and a regulation cjf 
the Federal Reserve Board (Brief, 8-16). j 
It is obvious that no regulation of the Federal 
Reserve Board could divest the United States of itls 

i 

ownership, its beneficial interest in the money. 

Here, as in King County v. United States Ship¬ 
ping Board Emergency Fleet Corporation (C. Cjj. 
A. 9), 282 Fed. 950 (Appellant’s Brief, 57, et seq.), 
the concern is not as to the status of the Corpora;- 
tion, but as to the status of the ££ property and the 
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intention of Congress in respect thereto.” In that 
and the Coghlan case, 261 Fed. 425, both approved 
by the Supreme Court in Clallam County v. United 
States, 263 IT. S. 311, 345, it was held that the 
United States was the owner of property the title 
of which was held by the Fleet Corporation, be¬ 
cause the property was bought with money appro¬ 
priated by Congress for public purposes and held 
by the Fleet Corporation as the agent of the United 
States for accomplishment of those purposes. 

The receiver ignores these decisions, making no 
attempt to answer the appellant’s argument based 
thereon (Appellant's Brief, 57, et seq.), and at¬ 
tempting to answer what the Supreme Court said 
about the Fleet Corporation in United States Ship¬ 
ping Board Emergency Fleet Corporation v. West¬ 
ern Union Telegraph Co., 275 U. S. 415, 421 et seq. 
(Appellant’s Brief, 49-52), simply and only by say¬ 
ing that the question presented was whether the 
Fleet Corporation was an agent of the United 
States within the meaning of section 2 of the Post 
Roads Act, disregarding all statements of fact and 
law upon which the Supreme Court based its con¬ 
clusion. 

The receiver conveniently ignores also the Ad¬ 
ders case (70 Fed. (2d), 571), the Johnson case 
(280 U. S. 320), Minnesota v. Hitchcock (185 U. S. 
373, 387), the New Brunswick case (276 U. S. 547), 
the Rogers case (299 U. S. 401), the Porto Rico 
Fruit Union case (12 Fed. (2d) 961), the Pesaro 





case (271 U. S. 562), the United States Grain Cor¬ 
poration ease (261 U. S. 106), Section 11, Shipping 
Act, 1916; sections 4, 12, and 14, Merchant Marine 
Act, 1920; and section 203, Merchant Marine Act, 
1936, and all of appellant’s argument in connec¬ 
tion therewith (Appellant’s Brief, 53-63). j 
The receiver seeks to establish that the money 
was private, not public (Appellee’s brief, 9-15), 

i 

by reference to decisions that go to the status of 
the Fleet Corporation, and have not the slightest 
reference to the ownership of property of which 
it holds the legal title or has possession or control. 
To show that that is so, and at the risk of too 


great prolixity, those decisions are analyzed below. 

United States ex rel Skinner & Eddy Corpora¬ 
tion v. McCarl, 275 U. S. 1, was upon a petition fbr 
mandamus to compel the Comptroller General bf 
the United States to pass upon claims of Skinner 
& Eddy Corporation growing out of contracts be¬ 
tween that Corporation and the Fleet Corporation. 
Mandamus was denied because according to appli¬ 
cable statutes the Comptroller General was not 
vested with authority to audit the accounts of the 


Fleet Corporation. It was said (page 8) that an 
important, if not the chief reason for employing 


the Fleet Corporation and several other named cor¬ 
porate agencies that the Government used in con¬ 
nection with its war operations 

was to enable them to employ commercial 
methods and to conduct their operations 
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with a freedom supposed to be inconsistent 
with accountability to the Treasury under 
its established procedure of audit and con¬ 
trol over the financial transactions of the 
United States. 

* 

It was said (page 5) that the Fleet Corporation 
“is an instrumentality of the Government,” as were 
also the Food Administration Grain Corporation 
and other corporations named in the opinion (page 
6). Neither the reasoning nor anything that is said 
in the opinion directly or remotely suggests that 
the Fleet Corporation or any of the other instru¬ 
mentalities had any beneficial interest in any prop¬ 
erty derived directly or indirectly from appropria¬ 
tions by Congress, or that in any wise conflicts with 
the ruling in the King County case (282 Fed. 950) 
that to hold that the property had lost its public 
character “would be to sacrifice substance to form” 
and that there is no suggestion in any legislation 
affecting the Fleet Corporation of any intent in 
Congress to grant or alienate any beneficial in¬ 
terest of the Government. 

In Sloan Shipyards v. United States Shipping 
Board Emergency Fleet Corporation, 258 U. S. 549, 
three cases were decided, the first in tort and the 
others on contracts (pp. 569-570) made by the 
Fleet Corporation in its own name, throughout each 
of which 

the undertakings of the party of the second 
part (Fleet Corporation) are expressed to 
be undertakings of the Corporation and it 
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is this Corporation and its officers that are 
to be satisfied in regard to what is requited 

of the other party, and 

i 

The whole frame of the instrument seems 
to us plainly to recognize the Corporation! as 
the immediate party to the contract, I 

and 


The fact that the Corporation was formed 
under the general laws of the District! of 
Columbia is persuasive, even standing alone, 
that it was expected to contract and stand 
suit in its own person. 

For these reasons in one of the contract cases 
dismissal in the district court for lack of jurisdic¬ 
tion was held error; and in the other contract cdse 
it was held that upon a claim presented by the Cor¬ 
poration in its own name in a bankruptcy proceed¬ 
ing, the Corporation was not entitled to the prefer¬ 
ence accorded to the United States by Revised 


Statutes 3466. In the tort case the district court 
adjudged that it was without jurisdiction. That was 
held error because the Corporation was a private 
Corporation and as such, just as any individual 


agent of the Government would have been, was 
suable for its torts, agency and instrumentality jof 
the Government though it was. In none of the 
three cases was there any suggestion that Govern¬ 
ment property of which the Corporation had title 
or control could be taken to satisfy a judgment 
against the Corporation, or that the Government 
was not entitled to preference on the same clajm 
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presented by the Corporation in the bankruptcy 
proceeding—no such question was presented or 
decided. 

For a lucid exposition of the effect of the deci¬ 
sions of the Supreme Court in the Skinner & Eddy 
and the Sloan Shipyards cases, attention is invited 
to Crane, Receiver v. United States, 73 Ct. of 
Claims, 677, 55 Fed. (2d) 734, certiorari denied, 
287 U. S. 601, wherein the United States recovered 
the amount of a bond under seal, secured by a mort¬ 
gage, both made by the plaintiff and running to 
the Fleet Corporation, acting for and on behalf 
of the United States, because the United States was 
the beneficial owner of the obligation. After re¬ 
ferring to the earlier case of Gilbert v. United 
States, 60 Ct. of Claims 1005, certiorari denied, 271 

U. S. 660, in which the Government was allowed to 
recover on a counterclaim alleging overpayment by 

the Fleet Corporation, the court proceeded (55 Fed. 
(2d) 737): 

It seems to be assumed that, if it should 
be held that the Fleet Corporation is a sepa¬ 
rate entity, capable of suing and being sued, 
this fact alone will preclude the government 
from bringing an action upon a contract en¬ 
tered into by the Fleet Corporation. This 
is clearly an error. If the facts in the case 
show that the Fleet Corporation acted as an 
agency for the government in making the 
contract and receiving the bond, which fact 
was disclosed to the other party contracting 
with the Fleet Corporation, then under the 





well established rules with reference to 
agency, the government is entitled to bring 
suit upon the contract, and the fact that tjie 
Fleet Corporation was a separate entity |is 
entirely immaterial. In laying down this 
principle, we are only applying a rule whi^h 
would prevail if private parties were con¬ 
cerned—a rule which would apply even ifj a 
purely private corporation were acting as 
agent of the government. 

United States v. Strang, 254 U. S. 491, was; a 

_ i 

criminal case. The only question was whether an 
employee of the Fleet Corporation was an “ officer 
or agent of the United States” within the meaning 
of section 41 of the Criminal Code (18 U. S. C., sec. 
93), which under penalty forbids any person inter¬ 
ested in contracts of any concern with the Govern¬ 
ment from acting as an officer or agent of the Gov¬ 
ernment for transaction of business with such 
concern. The court answered in the negative. The 
question whether the United States was the bene¬ 
ficial owner of property held by the Corporation 
was not involved or discussed. 

United States v. Walter, 263 U. S. 15, which ap¬ 
pellee does 'not cite, was an indictment charging, 
among other offenses, conspiracy to defraud the 
United States by presenting for payment a fraudu¬ 
lent claim against the Corporation . In sustaining 

the indictment, the court said (pages 17, 18): j 

| 

The United States can protect its prop¬ 
erty by criminal laws, and its constitutional 
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power would not be affected if it saw fit to 
create a corporation of its own for purposes 
of government, under laws emanating di¬ 
rectly or indirectly from itself, and turned 
the property over to its creature. The cre¬ 
ator would not be subordinated to its own 
machinery. That is the case before us. If 
the law in terms dealt only with the Emer¬ 
gency Fleet Corporation it would be beyond 
question. * * * As to the third count, 

while it is true that the Corporation is not 
the United States, United States v. Strang, 
254 U. S. 491, the contemplated fraud upon 
the Corporation if successful would have re¬ 
sulted directly in pecuniary loss to the 
United States, and even more immediately 
would have impaired the efficiency of its 
very important instrument. We are of 
opinion that it was within the words of sec. 
37, “ defraud the United States in any 
manner” * * *. 

That opinion was by Mr. Justice Holmes the 
author of the opinion in the Sloan Shipyards case. 
The fact that the earlier, and at that time recent, 
case is not referred to seems conclusive that he con¬ 
sidered that it had no bearing on the question 
whether property held by the Fleet Corporation 
is property of the United States, as it was held to 
be, and conclusive that he did not consider the 
Sloan Shipyards ease as having the effect that the 
appellee contends it has. 

Panama B. Co. v. Curran (C. C. A. 5), 256 Fed. 
768, held the Panama Railroad liable for a tort, 





notwithstanding the Government’s ownership iof 
all of its capital stock, following the Planters’ 
Bank case, 9 Wheat. 904. It was held that the 

I 

legislative intent was that the relation between the 

! 

Railroad Company and the Government should ibe 
“that of a stockholder to the corporation which 
issued the stock, and not that of principal apd 
agent.” That is the distinction between cases!of 
that class and this ease. 

! 

Bank of the United States v. Planters’ Bank^ 9 
Wheat. 904, is to the effect only that stockholder- 
ship of the United States in a corporation, without 
more, does not confer upon the corporation I^he 

sovereign privileges and immunities of the United 

| 

States. The bank was not, as the Supreme Court 
in almost all of its decisions just discussed as wiell 
as others cited in appellant’s brief has held the 
Fleet Corporation to be, an agent or instrumental¬ 
ity of the United States. No question was involved 
as to the status or beneficial ownership of property 
appropriated by Congress and placed in the hands 
of the bank as an instrumentality of the United 
States to perform public functions for the United 
States—none of those elements was present. In 
the case of the Fleet Corporation all of them 4 re 
present, plus public ownership of all of the Fleet 
Corporation’s capital stock. But stock ownership 
is only incidental. The beneficial ownership of the 
money deposited is not affected by it. That woitld 
be the same if the Government owned none of the 
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stock, or if an individual agent of the Government 
had made the deposits. The question is as to the 
status of the money, not of the agent who depos¬ 
ited it. 

II 

The receiver’s contentions (a) that the bank did not 
become trustee ex maleficio, and (b) that it does not 
appear that the money deposited or its proceeds came 
into the hands of the receiver 

The receiver’s argument in this connection (Ap¬ 
pellee’s Brief, 18-25) is confined to the proposi¬ 
tion, as he puts it, “that as against a receiver of a 
national bank, the doctrine of constructive trust 
* is to be applied only in those cases where 
the facts are strictly within the purview of the doc¬ 
trine.” Thdt is sound, but contains no element of 
definition. Xone of the authorities cited goes fur¬ 
ther than that the trust must be established and 
traced into property in the hands of the receiver. 
That has been done (Appellant’s Brief, 20-47). 
An attempt is made (Appellee's Brief 24, 25) to 
distinguish Cook v. Tullis, 85 U. S. 332 (Appel¬ 
lant’s Brief, 34 et seq.) because in that case “the 
alleged trustee actually substituted securities for 
the bonds placed with him and the owmer of the 
bonds ratified this substitution.” Counsel should 
examine the opinion of this Court in Judson v. 
Moran, Receiver of Park Savings Bank, decided 
March 13, 1938. If that decision had been a little 
earlier the major part of the argument, Appellant’s 
brief, pages 34 to 39, would have been unnecessary. 
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It is directed to the principle applied in the Judspn 
case. The receiver does not question the principle 
or its application. ! 

The authorities cited (Appellant’s Brief, 39-47), 
including the Supreme Court, this Court, the Cir- 

j 

cuit Court of Appeals for the first, second, and 
fourth circuits, the New York Court of Appeals, the 
New York Chancery Court, and such authoritative 
texts as Pomeroy’s Equity Jurisprudence, Perry 
on Trusts, and others, are decisive. The receiver 
has not questioned the principles stated or their Ap¬ 
plication here. It is not to be doubted that the re¬ 
ceiver would have answered these authorities w'qre 
they answerable. His failure to answer th^m 
shows conclusively that Appellant’s arguments ajre 
unanswerable. 

hi ! 

i 

i 

I 

Appellee’s contention that O’Connor v. Rhodes, 65 Ap¬ 
peals, D. C. 21, is controlling and that the pledge 
agreements were not in substantial conformity to 

Revised Statutes 5153 j 

! 

These arguments are thought sufficiently an¬ 
swered by reference to Appellant’s brief, pages 10 

to 20. | 

Iy ! 

Interest accruing after insolvency was properly paid 

Upon this point the Court is respectfully re¬ 
ferred to Ticonic National Bank v. Sprague, No. 
374, October Term, 1937, decided by the Supreme 
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Court March 7, 1938, after appellant's brief was 
filed. 

It is respectfully submitted that the decree should 
be reversed. 

Respectfully submitted. 

David A. Pixe, 

United States Attorney , 

H. L. Uxderw^ood, 

Assistant United States Attorney , 

Attorneys for Appellant, 
United States Shipping Board 
Merchant Fleet Corporation. 

Box Geaslix, 

Acting General Counsel, 

United States Maritime Commission. 
Paul D. Page, Jr., 

F. R. Coxway, 

Of Counsel . 
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